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	1 • INTRODUCTION TC "1 • THE CRIMINAL JUSTICE SYSTEM" \f C \l "1" 


I. Introduction TC "I. Purposes of Criminal Law" \f C \l "2" 
A. purposes of a constitution
1. protection of individual rights (intuitive American law student answer)

2. creating institutional structures for self-government that will have enough acceptance to create stable system of government (see, e.g., emerging constitutional democracies)

B. institutional questions involved in the creation of a stable constitutional democracy – the problem of self-interest, use of power to rewrite ground rules to consolidate power
1. checks built into the system – separation of powers, difficulty of amending constitution

a) but these aren’t enough in the face of a powerful majority

2. role of courts in enforcing the ground rules of democracy

a) federal judges aren’t elected – theoretically above the political fray

b) but question of whether Constitution contains standards specific enough for courts to apply (question of justiciability)

· Const quite vague re basic structures of democracy and basic rules of democratic competition

C. Lucas v. The Forty-Fourth General Assembly of the State of Colorado (US 1964) (p.3)

1. before this series of cases, state legislatures designed like the fed system (House as proportional to population, Senate as linked to geography)
2. holding: such Senate districting is unconstitutional, as violative of “one person, one vote”
a) reasoning: individual const rt (to equal political participation) cannot be trumped by majority vote (CO voter referendum passing this apportionment amendment)
3. dissent (Stewart) – would have imposed only two requirements

a) must be rational in light of state’s needs

b) must not systematically prevent majority rule

4. policy question – should equal political representation rise to level of fundamental rt?

a) majority arg: EPC as basis for “opov” (though note: no express textual support)

· but note: in practice, “opov” means that majority controls (as opposed to geographic system protecting minority geographic int) – so this isn’t an EPC const’l protection of minority rts, as traditionally understood

5. whatever the policy concerns, “opov” as a fundamental rt is a strict principle of voting law

	2 • RIGHT TO PARTICIPATE (1ST ORDER RIGHT TO VOTE) TC "1 • THE CRIMINAL JUSTICE SYSTEM" \f C \l "1" 


I. Background Principles TC "I. Purposes of Criminal Law" \f C \l "2" 
A. types of democratic electoral systems

1. proportional rep (PR) – the most common way democracies are designed worldwide
a) more parties involved; parties can get elected with a much smaller share of the vote

b) parties tend to be more ideologically consistent – smaller, can focus on issues

2. American “first past the post” system (FPTP)

a) tends to create two-party system

b) tends to capture much more int than parties in PR system

c) tends to create centrist parties – two parties, competing for larger shares of the vote

B. Minor v. Happersett (US 1875) (p.21) – women’s suffrage; post-14th A, pre-19th A
1. women πs arguing that since passage of 14th A, women, as citizens, should have rt to vote

a) hinging on privileges and immunities clause (defining citizenship, prohibiting states from passing laws that infringe on privileges of citizenship) – arg that if citizenship means anything, surely it means the right to vote

b) also hinging on §2 of 14th A (voting clause – if any state does anything to deny male citizens the vote, that state’s representation in US House will be decreased)

2. holding: neither the Const nor the 14th A conferred rt to vote
a) 14th A itself didn’t confer rt to vote, since 15th A was considered necessary
3. note: this case was of a piece with other contemporary litigation draining the privileges and immunities clause of any real content (e.g., Slaughterhouse Cases)

a) rights litigation therefore had to be channeled into other clauses

C. Richardson v. Ramirez (US 1974) (p.38) – felon disenfranchisement

1. claim brought on behalf of felons who had fully served sentences
a) arg: fundamental right to vote, impermissible basis for exclusion

2. holding: rejected ex-felons’ arg

a) reliance on text of 14th A, §2 – voting rts provision contains express exception for “participation in rebellions, or other crimes”

b) original history – states disenfranchised felons for ages, continued to do so after enactment of 14th A

3. possible policy justifications for felon disenfranchisement

a) symbolic justification – if you commit a felony, you have removed yourself from the social compact, denied yourself the rt to vote

· analogy to legally resident non-citizens – geographically part of the community, but haven’t taken symbolic step of becoming citizens

· first question of whether such symbolic justifications are permissible; second question of content of symbolic justifications

b) instrumental justification – felons are ppl trying to corrupt the system, shouldn’t give them power to vote for DAs and judges and the like

· analogy to other competency requirements (e.g., age)

D. Hunter v. Underwood (US 1985) (p.41) – felon disenfranchisement in AL

1. holding: unanimously struck down this felon disenfranchisement provision

a) here: evidence of cherry-picking of felonies to specifically discriminate

b) AL’s 1901 const’l convention called specifically to disenfranchise blacks – evidence of special selection of felonies that targeted race

2. reasoning: combo of initial (historical) discriminatory intent and continuing disparate impact = unconstitutional

a) cf. Washington v. Davis – a Σ that is neutral on its face (doesn’t use discrim provisions on its face) that has a racially discriminatory purpose is unconst

3. common category of such cases today – felon disenfranchisement Σ that had no initial discriminatory intent, but has current disparate impact

a) disparate impact alone isn’t enough – would survive under rational basis test

b) arg: discriminatory intent lies in not changing Σ once disparate impact was well-known – but this is an untenable test, difficulty of intent test and then some

c) commonly litigated under VRA today, but most of these cases are unsuccessful
II. Individual Rights and the Right to Vote: First-Generation Voting Cases
A. Lassiter v. Northampton County Board of Elections (US 1959) (p.46) – literacy tests
1. πs brought a facial challenge to literacy tests (not as-applied challenge)
a) not framed as discriminatorily applied (as in Hunter), but that literacy tests per se, regardless of why they’re adopted, are unconstitutional restraints of rt to vote

2. holding: unanimously upheld constitutionality of literacy tests

a) ct approves state’s justification of literacy tests as a competency measure – as long as there’s some relationship b/t means and ends, ct will defer to state legislation

b) note: this was the last deferential case, re question of barriers to franchise

3. note: ct was aware of possible as-applied challenges to literacy tests – potential use of tests to discriminate against black voters; std-less discretion for registrar in administering tests

a) difficulty for πs to prove as-applied challenge (would have to show that white ppl got easy questions and black ppl got hard questions)

b) ct was aware that such litigation was running in the background

4. historical note: no literacy tests anymore today

B. Harper v. Virginia Board of Elections (1966) (p.48) – poll taxes
1. note: the first time SC strikes down as unconst a barrier to the franchise on general grounds – shift to the modern era of voting rts cases
2. historical note: Cong had just banned use of poll taxes, as a const’l matter, in fed elections

3. std of review – since voting is a fundamental rt, ct uses strict scrutiny
a) also: “the interest of the State, when it comes to voting, is limited to the power to fix qualifications.”

b) these poll taxes fail, both b/c voting is a fundamental rt, and b/c taxes were used to discriminate against a suspect class

· note: in later cases, SC settles on the fundamental rts analysis, instead of using poverty as a “suspect class” that triggers strict scrutiny

4. rationale: based on a functional justification, a certain role of the ct in overseeing democratic institutions

a) arg that cts have a unique role to play for these kinds of functional reasons in preserving the ground rules that make democracy legitimate

b) RP: this is the area of judicial review that is the least textually based, most flies in the face of settled practices

C. Kramer v. Union Free School District No. 15 (1969) (p.52) – school board elections
1. here, no longer dealing with elections for national office, or even for state legislature, but for a local school board

a) NY asserted a rt to define electorate for specialized elections to those who have the most direct stake in these matters

· competency arg – idea that an election is meaningful b/c of self-govt on these issues; those with an int get to participate, don’t get their votes diluted by those without such a stake

2. holding (sharply divided ct): this election structure was unconstitutional

a) not that such an int-based structure is per se unconst, but that if this was really what NY was trying to do, its structure wasn’t narrowly tailored to meet that end

b) doesn’t want to go all the way and saying that, under this emerging std, we’re not permitting govts to make judgments about who is and who isn’t directly affected
· just made it very difficult to make a distinction that meets this std

3. what Kramer does, in part, is test what SC held in Harper
a) makes very clear what was potential in Harper – ct is transforming rt to vote into a fundamental right under the EPC

b) i.e., Harper wasn’t about suspect classification, but rather fundamental rts analysis

4. dissent: makes a functional arg
a) this election structure was created by the state legislature, and Kramer wasn’t excluded from voting in electing the legislature

b) if the only justification for judicial review in this area is the functional one, then cts have done their jobs in making sure that state legislatures are fairly elected; should let fairly-elected legislatures do their job and make political decisions, as long as they’re not facially invidious

D. residency requirements – extensive litigation

1. Dunn v. Blumstein (US 1972) (notes case, p.61) – TN’s “durational residency” req’t

a) holding: residency req’t is appropriate, but additional req’t of substantial duration fails strict scrutiny

b) TN’s justifications – avoidance of voter fraud (Σ not narrowly tailored enough); assuring that voter becomes a member of community (durational req’ts can’t be justified as means of getting “knowledgeable” voters)

2. Carrington v. Rash (US 1965) (notes case, p.64) – TX prohibiting members of military who moves to TX during course of military duty from voting in any state election so long as he is a member of the armed forces
a) TX’s justifications – protecting local elections from bloc voting by military that might overwhelm a small local civilian community; assumption that most servicemen were transients, not permanent members of community

b) holding: TX can’t restrict voting of residents who moved to the area for the armed services, just b/c of the way they vote

· though TX has power to restrict franchise to bona fide residents, it can’t fence out from franchise a sector of population b/c of how they may vote – not sufficient to outweigh fundamental rt to vote
· though TX may deny vote to transients, can’t improperly single out military personnel with essentially a non-rebuttable presumption of non-residence

3. Holt Civic Club v. City of Tuscaloosa (US 1978) – citizens living outside municipal boundaries but within police jurisdiction of Tuscaloosa, barred from municipal elections

a) holding: such geographic bars survive rational basis scrutiny, therefore okay
· rejects πs’ arg that extraterritorial extension of municipal powers (police) requires extraterritorial extension of franchise

b) rational basis test – states are afforded wide leeway in experimenting with the appropriate allocation of state legislative power

· ct doesn’t sit to decide if AL has chosen best form of internal govt – rejects “constitutionally preferable” alternatives argued by πs
· AL could have decided that municipal corps should have some measure of control over activities carried on just beyond city limit signs… other hypothetical rational bases proposed by ct as sufficient justification
III. Race and the Vote TC "I. Purposes of Criminal Law" \f C \l "2" 
A. Giles v. Harris (US 1903)
1. π black man was arbitrarily refused registration, b/c of color; by the refusal (under state Σ), π and other blacks were deprived not only of their votes at this election, but of the permanent advantage given to those who register before 1903
a) ct finding: part of general scheme to disenfranchise blacks; state intent
2. holding: impossible to grant the equitable relief requested
a) can’t find whole scheme unconst but leave it in place (since π can’t maintain a bill for such a “mere declaration in the air”) and register π under the unconst scheme
b) cts don’t have enforcement power, couldn’t enforce the equitable relief it granted
· ct was unwilling to take on supervision of all voting in the state
3. dissent – there is a legal remedy available; this is no different from the case in which individual rt to vote is denied
B. followup to Giles (note cases)
1. Giles v. Teasley (US 1904) (p.94) – seeking to avoid conundrum of Giles I, π brought individual damages action and petition for mandamus (order of registration)
a) holding: affirmed AL SC dismissal of both complaints (AL grounds: if π were right that provisions violated 14th and 15th As, registrars had no authority to register him at all, and refusal can’t be predicate for damages; if registrars did have authority to register voters, their decisions were judicial acts so registrars were legally immune)
b) this decision suggested that enforcement of voting rts was a political function, to be handled by Cong

· but Cong punted (House Committee on Elections, in confirming a challenged election), saying that a legis body isn’t the ideal body to pass judicially upon const’lity of enactments of other bodies

2. Guinn v. US (US 1915) (p.99) – deprivation of black rt to vote via literacy test and grandfather clause (newly enacted OK state const’l amendment)

a) holding: grandfather clause is unconst – violated 15th A, by picking a date that antedated passage of 15th A
· “we are unable to discover how, unless the prohibiting of the 15th A were considered, the slightest reason was afforded for basing the classification upon a period of time prior to the 15th A”
b) note: later case (Lane v. Wilson) distinguished Guinn and Giles, on the ground the Giles had raised an equitable claim, whereas Lane raised a legal claim under §1983
C. white primary cases
1. Nixon v. Herndon (US 1927) (p.103)
a) TX Σ explicitly excluded blacks from Democratic primary

b) holding: violation of 14th A – racial classifications invalid

· reasoning: primary was the important election, as state was predominantly Democrat – Dem primary as only election with meaningful choice

c) note: in subsequent amendments to law, it was eventually upheld when it was the party making the regulation, rather than the state (no state action)
2. Smith v. Allwright (US 1944) (p.___)
a) question of whether TX Dem party could refuse to admit blacks
b) holding: privilege of membership is no concern of state (party has power so to regulate), but when that privilege is also essential qualification for voting in primary to select nominees for general election, the state makes action of party the action of the state
c) question of basis of state action here – r’ship b/t state and party?
· since state requires primaries to be held, party is essentially a state agency performing a public function
· state has delegated to party the power to set these membership rules in a system of primary elections that state regulates in other ways (requires primaries, puts winning nominees on ballot, poll taxes, etc.)

d) theory that it was unconst for state to permit Dem party to have these kinds of membership rules – so state obligation to step in and regulate primaries

· principle seems to be that state has affirmative obligation to pass laws that ban discrimination – not merely that state has obligation not to pass discriminatory laws

· as a matter of const doctrine, there’s very little development of such a principle of affirmative obligation, which makes its failure to act unconst when it comes to things like requiring equal access to political primaries, public places, etc.
3. Terry v. Adams (US 1953) (p.108) – stage of candidate endorsement
a) Jaybird Ass’n (county political org) exclude blacks from participating in their caucuses; Jaybird caucuses result in the Dem nominees in the county
b) various theories for holding this action unconstitutional

· Black: state action is state permission of the Jaybird caucus

(a) if this is the unconst action, what’s the remedy?  would state have to require that Jaybird have equal, open membership rules?

· Frankfurter: fact that county officials participate in the caucuses makes it state action

(a) this is crazy – difference b/t personal and official capacities

· Clark: Jaybirds exercise decisive power in primaries – locus of effective choice, since the person they nominate overwhelmingly gets elected

(a) seems like the Jaybirds are being denied freedom of association b/c they’re effective in their endorsements

c) distinction b/t this case and Smith – here, we’re dealing with private associations, with lots of room for competition (as opposed to strictures of 2-party system)

d) background political theory – one possible reason for the ongoing TX litigation is that state was evenly divided enough such that small minority could tip the scale
· very significant part of disenfranchisement struggle isn’t just about race, but also over political control – exclusion methods come about precisely b/c of success of white populist and black voter coalitions

· one thing that might follow from this – if we get the background structures right (so that we do have essentially open suffrage rules, free participation, multi-party competition), then maybe the force toward applying const’l requirements to parties might be weaker

(a) so question becomes how to get the background rules right

· RP: struggles here are at least as much (maybe even more so) about material political power – race is mobilized by various actors in the service of trying to capture and maintain political power; what’s seen to be struggles over culture/ideology often mask what are really struggles over political institutions/power, design of democratic politics
4. Republican Party of TX v. Dietz (US 1995) (notes case, p.116)
a) Log Cabin Reps support gay rts, want to have a booth at TX Rep Party convention; Rep Party didn’t want to give them booth, since LCR held views antithetical to the party line; Dietz (Dem state DCt judge) granted inj requiring party to give access
· note: party doesn’t prevent ppl from being members, voting in the primary, etc.; just exclusion from one of the most visible platforms of the party
b) brings out difficult conundrums brought up by the primary cases – how far to go in restricting parties?  are parties themselves state actors (thus subject to regulation whatever they do), or are they just carrying out state function in primaries?
D. Gomillion v. Lightfoot (US 1960) (p.125) – redrawing district boundaries
1. context of greater black participation; black woman runs for school district office; AL then redraws district, uncouth 28-sided figure, with whites inside and blacks outside the district
a) note: in Giles, ct had said that political designs, political rights claims are not for the cts to decide; refused there to get involved in malapportionment claims

2. holding: unanimous, this manipulation of boundaries unconst: impermissible race-based state action

3. struggle over whether this is a 14th or a 15th A violation

a) FF: 15th A, b/c rt to vote is being interfered with here

b) Whitaker: that’s crazy, b/c no one’s vote is being denied; no right to vote in a particular jurisdiction, as long as you have right to vote in jurisdiction you’re in

c) what’s at stake in this debate – expansiveness of 14th A, vs. more limited 15th A

· if 15th A, then this would just be about voting – it may be, then, that cts don’t deal with political Qs, but when you have racial discrim in voting area, 15th A licenses cts to protect the vote against racial manipulation

4. remedy: go back to original district – ct doesn’t draw a new district (not its role)
	3 • REAPPORTIONMENT (2ND ORDER RIGHT TO VOTE) TC "1 • THE CRIMINAL JUSTICE SYSTEM" \f C \l "1" 


I. One Person, One Vote TC "I. Purposes of Criminal Law" \f C \l "2"  [use as a jurisdictional requirement]
A. Colegrove v. Green (US 1946) (p.142)
1. challenge to IL districts – most malapportioned; 9:1 difference b/t most and least populated
a) context: Chicago pop boom; urban districts get massively overpopulated

2. holding: aggregation claims are nonjusticiable (political questions, not legal ones)

a) textual arg that power to regulate elections has been delegated to Cong (Art. I, §4)

· textual remedy: ppl can go to IL legis or to Cong to demand change

b) problem of remedies – if legis is recalcitrant re drawing equipopulous districts, cts would have to step in, but have no expertise, and no legal std for fair districts

3. note: πs principal cause of action here was under the Guaranty Clause

a) idea behind this provision is that the US govt is to guarantee to every state a republic form of govt – π arg that IL has lost basic idea of representative govt

b) SC walked away from this claim, saying it’s not for cts to decide

· the claim is fundamentally one of public rts, not individual ones

· “political thicket” – would be bad if cts got involved in these fundamentally political questions – bad for cts, bad for democratic process
4. underenforcement theory – there may be certain substantive const provisions of imptance, which for various reasons may be difficult or inappropriate for cts to enforce 

a) so we shouldn’t take Colegrove as saying that there’s no const problem with the situation, just that cts aren’t the appropriate institution for settling the problems

b) RP: problem with underenforcement theory here is that political institutions aren’t working to capture these problems properly (self-int of legislatures, etc.)
B. Baker v. Carr (US 1962) (p.147) – overruled Colegrove
1. no reapportionment for 60 years, despite substantial changes in population distribution; πs say they can’t affect change via legislature, come to cts with EPC claim
2. holding: this is a justiciable 14th A EPC question (not under Guaranty Clause)

a) just b/c π seeks protection of a political rt doesn’t mean that this is a political Q

b) issue is a political Q only if: committed to coordinate branch; lack of judicially discoverable/manageable stds for resolving it; involving initial policy decision; impossibility of deciding w/o lack of respect for coordinate branch; etc.
3. dissent: ct should avoid intervening in matters of state govt absent an explicit const imperative
a) this is Guaranty Clause masquerading under a different label; whether legis had waited too long to redistrict is a matter of state legislative judgment
C. Reynolds v. Sims (US 1964) (p.162) – “one person, one vote” principle
1. AL hadn’t redistricted since 1900, despite changes in pop and state const imperative to do so every 10 years; πs allege violation of EPC
2. holding: full and effective participation by all citizens in state govt requires that each citizen have an equally effective voice in election of state legislature
a) for Cong’l districts, state must make good-faith effort to achieve precise mathematical equality

b) for state legislative districts, regional representation justifies a broader deviation from the “opov” standard

3. rationale – must focus on whether there was invidious discrim violative of individual rts

a) state couldn’t pass bill giving some citizens 10 votes and others only 1; similarly, can’t create legislative districting scheme which give same numbers of reps to unequal numbers of constituents

b) “opov” is a personal rt, so cts must take a strong role in protecting it; doesn’t matter how recent the districting plan was passed, or how rational state’s reasons may be

4. three principle reasons why SC moves to “opov” standard

a) this is a judicially manageable approach to the problem

b) there’s fairly objective data/content to the standard – mathematical Census data

c) will prevent/minimize partisan gerrymandering of the districts
D. Karcher v. Daggett (US 1983) (p.177)
1. apportionment plan in NJ – districts of about half a million, with average deviations of about 726 people; difference b/t smallest and largest districts was 3000 people
a) real issue: protests of partisan gerrymandering – question of whether losing party should be able to use “opov” to complain about districting plans
2. holding: absolute population equality is paramount objective of apportionment of Cong’l districts (though state legis districting has more leeway)
a) tacit constraints on boundary-drawing (e.g., respecting political subdivisions) must all be subordinated to “opov”

b) “opov” as an incredibly powerful substantive end in and of itself, no deviation is acceptable, cts can’t make judgments re anything short of such a bright-line std

3. irony of this case is that relentless pursuit of this perfectionist std of exact equality is, in this context, actually counterproductive – effect of this decision was to open doors even more for partisan gerrymandering; easier for politicians to justify manipulation of districts, as long as they complied with “opov” – cf. White dissent

E. Vieth v. Jubelirer (US 2004) (Supp. p.15) – the equipopulation part of this case
1. shows the power of zero-tolerance “opov” rule – ct threw out districting plans even when only a difference of 17 ppl
a) technological advances – computer programs allowing perfectly precise districts
2. once mathematical precision was achieved, districting plan was fine – despite whatever complaints of partisan gerrymander remained
F. Gordon v. Lance (US 1971) (notes case, p.184)
1. challenge to state const provision requiring a 60% supermajority in order to raise the bonded indebtedness of a state (if you want to raise taxes)
a) challenged as unconst, since “opov” requires majority rule, and such a supermajority provision gives power to a 41% minority

2. holding: supermajority provisions are fine – nothing in the const, history, or caselaw that requires that a majority always prevail on every issue

a) so long as such provisions don’t discrim or authorize discrim against any identifiable class, they don’t violate EPC
G. Gray v. Sanders (US 1963) (p.213)
1. county unit system in GA – everyone voted w/in county, county votes aggregated, each county got one vote in the aggregated system (similar to Electoral College system)

2. holding: rejection of federal analogy – fed system was a const’l compromise, not a democratic principle to be applied elsewhere
II. Equal Population and Unique Institutions
A. question of application of “opov” in other levels of govt – older cases
1. Avery (US 1968) (notes, p.185)

a) holding: election of Commissioners Ct of a TX county must satisfy “opov” std

b) rationale: that ct performed all the functions of general governing body

2. Hadley (US 1970) (notes, p.186)

a) junior college district, governed by elected body – here, too, “opov” required

b) this body doesn’t have the same broad governing powers (just oversaw one particular function), but ct still held that “opov” must apply
3. Sailors (US 1967) (notes, p.186)

a) by contrast, school board here was appointed – no “opov” required

b) rt to vote isn’t that citizens have affirmative, substantive rt to vote for all actors who exercise political power; it’s only that once a state or local govt decides to make a certain body elective, then the way the vote is meted out has to meet “opov”
· right to vote is a comparative one – if there’s an election and others are entitled to vote, then so are you, and “opov” applies
B. Board of Estimate v. Morris (US 1989) (p.187)
1. Bd had three citywide-elected members, and five members elected from the five boroughs; widely disparate population within boroughs
a) justification of the borough members – compromise b/t smaller and larger boroughs; especially Staten Island (compromise dated back to 1898)
2. holding: blatant violation of “opov,” and whatever benefits from the compromise have long since become less significant – overruled as unconst violation of “opov” principle
C. Ball v. James (US 1981) (p.192) – AZ water reclamation district
1. apportionment of votes based on amount of property owned – one acre, one vote
a) financial burdens of water reclamation district are tied to property ownership as well – so voters bear the costs and thus get the benefits of the system
2. holding: this kind of structure doesn’t have to meet “opov” principle
a) key rationale: burden of the body is mostly on the property owners (disproportionate effect on the voting class)
b) note: doctrine isn’t tied to the importance of the functions of the body – lots of interests tied to water in AZ
3. distinction from Kramer – seems to be the same type of electoral system, but it comes down to the difference b/t education and water
a) bottom line: education as a quintessentially public function, so “opov” every time
D. Business Improvement District cases (note 5, p.201)
1. BIDs established to promote business activity w/in specific geographic sub-area of a city, funded by assessment of area property owners; property owners received greater share of vote than tenants

2. 2d Cir holding: upheld, on basis of special purpose entity distinction

a) BID exists for a special, limited purpose

b) governing bd’s activities have disproportionate effect on property owners

c) bd has no primary responsibilities or general powers typical of a govt’al agency – “promoting business activity” is a limited purpose, city still has all traditional governing powers and responsibilities
3. dissent: BIDs are more analogous to govt’al units, like in Hadley and Avery
a) concern: local govt may not avoid “opov” by carving up civic svcs and functions into a multitude of specializations

4. question of public vs. private – are BIDs more like the “essentially business enterprises” in Ball (only nominally public), or like the govt’al units in Hadley and Avery?

a) BIDs reflect the uncertain state of contemporary ideas of governance
E. Fumalaro v. Chicago Board of Ed (Ill. 1990) (p.204)
1. Chicago’s local school boards (decentralizing school system, creating local school councils)
a) LSCs have 10 elected members: 6 elected by parents, 2 by residents of local school district (partly dealing with Kramer concern), 2 teachers elected by teachers/staff
· had various powers, including power to hire/fire principal
b) challenged as violation of “opov” – obviously, 6:2:2 isn’t “opov”
2. holding: structure was unconstitutional; absent showing that elected body serves special limited purpose, restriction that dilutes citizens’ votes must meet strict scrutiny test
a) operation of schools is fundamental govt’al activity in which all members of society have an int; educational activities are funded by virtually every citizen – thus, LSCs exercise general govt’al authority – and this triggers strict scrutiny

b) then look at whether benefits/detriments flow disproportionately to voters, and whether there is rational basis for the scheme – no such finding here
	4 • POLITICAL PARTIES


I. Ballot Access
A. history of approaches to the ballot, ballot access
1. before secret ballot, parties were the vehicles for printing ballots

a) made it easier for parties to monitor votes; raised concerns of corruption, fraud, etc.

2. one of the consequences of secret ballot – state takes control of the ballot

a) start seeing various kinds of state regulation of the ballot – what it takes to get on the ballot, design of ballot, etc.
3. how does state determine who appears on the ballot for a general election?
a) state mandates primary elections for political parties; most states give an automatic rt to appear to candidates who win primary elections from two major parties
b) various rules about what else that independent or third- or fourth-party candidates have to do to get on ballot
c) with development of rt to vote jurisprudence – various challenges to ways states regulate ballot
B. Burdick v. Takushi (US 1992) (p.352) – HI prohibition against write-in candidates
1. holding: doesn’t unconst’ly limit access to ballot by independent or third-party candidates, or unreasonably interfere w/ rt to associate or have candidates of choice put on ballot
a) access still exists, despite prohibition on write-ins – no significant burden

2. ct must weigh character/magnitude of asserted injury to rts protected by 1st and 14th As, against precise ints put forward by state as justifications for burden

a) rigorousness of inquiry depends on extent of burden on rts

b) state ints asserted

· avoiding unrestrained factionalism at general election

· guarding against party raiding

3. ct seems to reject idea of voting as an expressive right – restriction okay as long as burden isn’t too substantial

a) in part, response to concerns about applying strict scrutiny to too much of the voting process (which is heavily regulated already) – difference b/t rt to vote and rt to free speech is that voting takes place within an already heavily regulated context

b) “rt to vote” = rt to go to ballot box and cast meaningful vote to elect legit candidate

· and this wasn’t infringed upon in this case

4. RP: structural perspective – could be that this prohibition is acting in concert with other regs to make it much harder for independents and third-party candidates to appear on ballot

a) if you think of it more broadly than individual rt to vote – could see it as a device that makes it hard to mobilize significant opposition in a one-party dominant state
b) begins to look more like exactly the context where judicial role in protecting the rt to vote might be implicated – mobilization of write-ins is one of the few checks that might be meaningful in this political system…
5. Bullock v. Carter (US 1972) (p.363) – TX filing fee as condition for appearing on ballot

6. π claim: denial of rt of access for candidates, denial of meaningful rt to vote for voters

a) note: here, for some of the offices, the filing fee is almost as much as the annual salary of the county position – excessive filing fees
7. holding: filing fees this excessive are unconstitutional
a) if state has int in weaning out frivolous candidates, must find other means
C. other ballot access cases – signature requirements, filing fees

1. McCain case (n.4, p.370) – NY Σ required candidate to get a certain number of signatures to show he was a credible candidate – 5000 signatures statewide, and 0.5% of registered Republicans in each Cong’l district
a) state justification: determining broad support throughout the state for such important statewide positions
b) note: party controls the lists of registered party members – meeting the geographical req’t means independently figuring out who’s registered, tracking down sufficient numbers, etc. (especially if you’re a challenger to incumbent candidate)
c) holding: this isn’t a device to wean out credible from frivolous candidates – this is a state law designed for purpose of entrenching party leadership
2. cts have upheld filing fees req’ts that weren’t as excessive as in Bullock
3. cts have been more aggressive in dealing with filing fee side than with signature side, except in cases like the NY (McCain) one
II. Participation and Party Identity [party and/or state seeking to exclude citizen from participation]
     ** Both Party and State Seek to Exclude Citizen X from Participating **
A. Nader v. Schaffer (D. Conn. 1976) (p.374)
1. CT mandates a closed primary system: have to be registered as a member of a party in order to be able to vote in its primary
2. note: very thin kind of affiliation required – just have to fill out card; no dues; no affirmative obligations; can always easily switch out
3. π claimed violations of rt to vote, rt not to associate, rt to privacy of association
4. holding: rejection of π’s claims
a) state int in protecting integrity of this process – legit int in limiting primary elections to members of the parties; fear that open primaries would diminish ability of real Republicans to choose the candidates they prefer
B. Duke v. Massey (11th Cir 1996) (p.379)
1. GA Sec of State and Rep Party seeking to delete Duke (KKK) from Rep primary ballot
a) Σ that says that before anyone can run as a Rep or Dem in a primary, a committee of the party gets the list of names, and if the committee by unanimous vote says they don’t want someone to run, that person will be deleted from the ballot
b) Rep Party committee votes against π – doesn’t stand for Rep party principles, isn’t a Rep, so he can’t run as a Rep candidate in the Rep party primary
2. π claim: rt of Reps in GA to have meaningful choice in party primary is unconst’ly violated
3. holding: strict scrutiny, state has compelling int in protecting parties’ rt to define their own membership
a) π has no rt to associate with an unwilling partner
b) Rep Party has rt to identify those who constitute the assn, and to limit the assn to those ppl only

C. π’s 1st and 14th A rts don’t trump party’s rt to define its own membership
D. Republican Party of Texas v. Dietz (TX SC 1997) (p.382)
1. Rep Party excluded Log Cabin Reps from having a booth at party convention
a) LCR claimed infringement of free speech
2. holding: b/c Rep Party’s conduct in denying LCR a booth is an internal party affair rather than an integral part of election process, party wasn’t a state actor

a) while state action may exist when political parties exercise traditional govt’al function of conducting elections, not every act of party is state action

     ** Party Seeks to Exclude Citizen X, But State Demands Party Permit Him to Participate **
E. California Democratic Party v. Jones (US 2000) (p.391)
1. blanket primary, where all citizens can vote in any primary (no party affiliation necessary)
a) one primary ballot listing all candidates
2. holding: blanket primary violates political assn’s associational freedom by forcing parties to associate with those who refuse to affiliate with the party
a) in no area is political assn’s rt to exclude more impt than in process of selecting its nominee
· rule of party autonomy – right of party to determine who to associate with
b) none of the asserted state ints are compelling given the circs, and Σ isn’t narrowly tailored anyways
3. so blanket primaries in all states are held unconstitutional

a) left open question of open primaries – but how to distinguish b/t open and blanket primaries, in terms of impact on associational freedom?

b) cts struggle with application of Jones to semi-closed primaries, where independent and non-affiliated voters participate

4. note: Osburn v. Cox (11th Cir 2004) – only the party, not individual voters, can bring claim that associational rts have been violated
     ** Party Wishes Citizen X to Participate, But State Demands His Exclusion **
F. Tashjian v. Republican Party of Connecticut (US 1986) (p.404)
1. party reg: all Reps and independents can vote in party primaries; state Σ barring independents from voting in party primaries
2. holding: (general rule) in a conflict b/t state and party over who can participate in a party’s nominating process, party wins
a) party’s 1st A int in freedom of assn; Σ not allowing open primaries impermissibly burdens right of members to determine w/ whom they will associate
3. state’s asserted interests (all held to be insufficient to justify this abridgement of 1st A)

a) cost/administrability of primary elections

b) prevention of party raiding – underinclusive here, since state’s voters can register w/ a party up until the day of the primary

c) voter confusion – insufficient; party label may cause confusion, but state is overlooking fact that new rule provides benefit to party and its members in choosing successful candidates, outweighing negative effects of confusion

d) integrity of party against itself – but party can determine boundaries of its own expression
G. Clingman v. Beaver (US 2005) (Supp. p.23)
1. OK Libertarians sought to invite members of other parties to participate in its primary
a) addressing the issue left open in Jones – question of semi-closed primary, but here (as opposed to in Tashjian), it’s the third party inviting other affiliated members in
2. holding: here, associational rts aren’t implicated – burden on associational rts (where it’s independents inviting members of other parties) is modest – so rational basis scrutiny
a) focus must be on the burden on the voters seeking to participate – and here, they’ve already chosen to affiliate with other parties, so burden is light
b) this is how ct distinguished Tashjian, which seemed to entrust to parties the ability to police their own borders free of state interference
H. other notes on “semi-closed primaries” (Supp. p.25-26)
1. lower cts have shown some concern for minor parties in a semi-closed primary system
2. by contrast, when challenger to the semi-closed system is an individual voter affiliated with a major party, cts appear less concerned about their associational rts
III. Political Lockups
A. key points re independent and third-party candidates, and their difficulties in our FPTP system – class notes, p.33

B. challenges to ballot access by independent and third-party candidates

1. Williams (US 1968) (notes, p.418)
a) OH rule requiring third-party candidate to get signatures of 15% of voters violated EPC – heavily burdened rt of individuals to associate for advancement of political beliefs and rt of qualified voters to cast votes effectively; no compelling state interest (only compromise and political stability) was shown

2. Jenness (US 1971) (notes, p.419)

a) GA req’t that independent candidates secure supporting signatures amounting to 5% of total registered voters in last election – upheld
3. Storer (US 1974) (notes, p.419)

a) CA law refusing to recognize independent candidates who do not make early plans to leave a party (1-year disaffiliation req’t) – upheld
4. Anderson (US 1983) (notes, p.421)

a) ct faced w/ challenge to restrictions of ballot access must first consider character and magnitude of asserted injury to rts protected by 1st and 14th that π seeks to vindicate, then must identify and evaluate precise ints put forward by State as justifications for burden imposed
· must not only determine legitimacy and strength of each int, must also consider extent to which these ints make it necessary to burden π’s rts
· only after weighing all relevant factors can ct decide whether challenged provision is unconst
5. Munro v. Socialist Workers Party (US 1986) (p.422)
a) states may condition access to general election ballot by minor party or independent candidate upon showing of a modicum of support among potential voters for the office

b) rationale: justifiable state int here, if only in avoiding confusion, deception, frustration of democratic process

6. bottom line, re challenges to ballot access regulations – cts haven’t been able to articulate a clear, easy-to-apply test

a) general concerns mentioned in upholding access regulations – state int in preventing unrestrained electoral factionalism
b) on the other hand – problem of entrenchment, and the potential for ballot access restrictions to be used for incumbent self-dealing

C. Timmons v. Twin Cities Area New Party (US 1997) (p.427) – fusion candidates
1. MN law prohibiting one candidate from appearing on ballot for more than one party
a) why fusion candidacies are impt to third parties – ppl don’t want to cast a “wasted” vote for someone not likely to get elected; fusion candidacy allows someone to vote for Bush under one of many party labels, and votes thus have more ideological content

2. holding: Σ prohibiting fusion candidacies are not unconstitutional

a) ban may make it more difficult for third parties, but there are lots of other structural features in US elections that make it difficult for third parties to be effective
· if the claim is that the ban is unconst b/c it makes it difficult for third parties to be effective, then what’s the stopping point?  what’s the difference b/t this arg and the arg that the 1st A requires proportional representation?

b) majority lists concerns about instability, excessive factionalism, etc.
3. RP: given that the FPTP system creates all these deep structural incentives toward two-party system, further legislative entrenchment of the two parties should be highly suspect
a) becomes a tough empirical question for cts – what constitutes “excessively high” thresholds for independent or third party candidates
4. squaring Timmons with Jones (rt of party autonomy)
a) majority: Jones is about preventing negative impact on party’s chosen message; third party can always choose to go with another candidate; might believe that this is the most effective candidate to bear the message, but message itself isn’t challenged

b) dissent: party’s rt to nominate its chosen candidate is a fundamental part of autonomy

D. Arkansas Educational Television Commission v. Forbes (US 1998) (p.436) – televised debates
1. AETC is broadcasting candidate debates, invited major party candidates, excluded Forbes (a “perennial candidate”)
a) Δ rationales: limiting debates to serious, supported candidates (preventing cacophony); practical time constraints of debates
b) π arg: 1st A rt of access to public debate – once Δ decided to invite candidates, π should have been included as well
2. 1st A analysis
a) generally speaking, press has broad journalistic discretion (public forum rules don’t apply) – but there is an exception for candidate debates (deserve 1st A protection)

· debate is by design a forum for political speech by the candidates (not network’s own speech), and has exceptional significance to electoral process

b) holding: debate is a nonpublic forum, so Δ could exclude π via reasonable, viewpoint-neutral exercise of discretion

· π wasn’t excluded b/c of his viewpoint, but for the neutral reason that he hadn’t generated enough public interest

3. dissent: also on 1st A grounds – prior restraint, standardless licensing

a) importance of debates as political speech exacerbates the 1st A failings here

b) dissent’s position: it’s not that all candidates are entitled to access, but that stds of inclusion must be more objective

4. RP notes on this issue of access to the electoral arena

a) it’s true that third-party and independent candidates can garner some of their best support via televised debates – see, e.g., Ventura gubernatorial campaign

b) but issue of chaos/cacophony is more credible in forum of public debates, compared to other contexts (like ballot access) – literal cacophony at stake

E. one way to view these cases – judicial resistance to more novel forms of organizing democracy
1. many times, this resistance is expressed in terms of general concerns of stability, factionalism, etc. – RP: it’s easy to say that in almost any of these contexts, but how convincing are they?
2. as a whole – two themes to consider
a) expression of challenges (effort to find new ways to organize democracy)
b) role const’l law now plays (since Baker v. Carr opened door for judicial role in responding to these emerging new forms)
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I. Partisan Gerrymandering
A. two types of challenges that have been brought against partisan gerrymandering
1. minor theme (though RP wants it to be more major) – Gaffney type litigation
a) agreement b/t parties to divide districts equally, such that numbers are proportionate to the numbers of registered members of each major party
2. major theme – Vieth type litigation
a) partisan gerrymander by the party in control to pack and crack the other party
B. Gaffney v. Cummings (US 1973) (p.869) – minor theme
1. two major parties agreeing to divide up CT in such a way that a proportionate number of districts are designed to be stuffed with Reps or Dems in proportion to number of Reps or Dems in the state (under registration records)
2. potential problems with this “fair” system of redistricting

a) districts aren’t 100% Rep or Dem, but will be known in advance to be Rep or Dem controlled; would be unfair to minorities within the districts… vote dilution
· though this happens anyways, all the time
b) makes representation state-wide, as opposed to district (constituent) based
· it’s telling the minority Dem in the Rep district to look to “his” representation by Dems in other districts – dilution of local representation?
3. holding: upheld this districting plan
a) dynamic the ct is struggling with here: if redistricters aren’t allowed to take into account any substantive ends, then we have some kind of outcome-neutral approach (like random districting) that could present very skewed systems of representation
· SC says this would be the worst type of gerrymander of all
b) to avoid this, we permit legislators to take politics and endpoints into account – as long as it’s done in a fair way (no discrim), then there’s no const problem
C. Karcher v. Daggett (US 1983) (p.871) – major theme
1. very aggressive partisan gerrymander in NJ (see map p.875, D5: “The Swan”)

2. holding: districting plan was overruled, but only because it wasn’t perfectly equipopulous

a) any unjustified departure from exact equipopulational redistricting will doom a Cong’l districting plan, even if disparity is less than margin of error of Census enumeration

b) note: as “opov” was becoming a const’l imperative, redistricters started manipulating maps even more to comply w/mathematical equality but still serve their partisan ints
3. Stevens concurrence: judicial preoccupation with “opov” is an inadequate method of judging const’lity of apportionment plans – obvious gerrymander shouldn’t be immune just b/c it comes closest to equipopulation

a) suggests neutral principles to measure partisan gerrymander – whether plan has significant adverse impact on an identifiable political group, has objective indicia of irregularity (uncouth), and, if those are shown, whether state is able to produce convincing evidence that plan serves neutral, legit, interests of community as a whole
D. historical note: judicial struggle with issue of partisan gerrymander
1. in Davis v. Bandemer (US 1986), ct held that partisan gerrymanders could be unconst under some circs
a) vague effects test for “excessive partisanship” – consistent degradation of majority’s will that results from manipulation of district design (pattern of behavior)
2. over the next 18 years, challengers kept bringing suit against partisan gerrymanders, hoping for plans to be thrown out under the possibility raised in Bandemer (see class notes, p.39)
a) no decision after Davis, though, threw out a partisan gerrymander
E. Vieth v. Jubelirer (US 2004) (Supp. p.159)
1. SC took up again the Davis question of partisan gerrymandering – highly divided ct

a) plurality: no justiciable std, cts should stay out of this question of partisan gm

· would be a nightmare for cts to get involved in such questions

b) dissent: this is unconst; brings out three different sets of possible stds

· this is the flip side of “opov” – surely exemplifies impermissible self-interest

c) Kennedy (concur): uncomfortable with ct’s holding, but sees no std yet in existence

2. plurality rationale, for upholding this partisan districting plan
a) partisanship has always been a part of districting, unavoidable necessary evil

· RP: but things are different now (increase in tech, smaller margin of power as between the two major parties) – should think more about this problem

b) political process arg – Const specifically provides mechanism for remedy of election claims, via Cong; would be particularly inappropriate for cts to interfere

· SC rejected this arg in Baker context – self-interest problem…

c) resurrection of political question doctrine – must be resolved by legislature
· underenforcement – seems that all Justices believe that this is a problem; plurality just doesn’t think there’s a justiciable std to enable cts to step in

d) there aren’t enough fixed qualities to a person’s partisan political voting behavior to provide a foundation against which these kinds of claims would be assessed
· just b/c you registered one way doesn’t mean you’ll vote that way
· RP: but the whole practice of partisan gm is based on belief in effectiveness of partisan manipulation based on registration records – that’s the whole problem
3. theoretical note: possibility that political affiliation isn’t as meaningful as race

a) most Justices in dissent argue against this, framing the problem in the EPC context (Dems in a Rep district as a discrete and insular minority, individual rts problem)

b) Breyer, though, argues that partisan gm causes a systemic harm – ct’s role to protect design of democratic institutions from such harm

4. question of justiciable standards
a) Breyer – concern re democratic harm involved; “unjustified entrenchment” as minority power solely through partisan manipulation
· principle of majority rule – not so much concerned about a precise ratio of votes to seats, but about fundamental harm to system when a minority ends up with majority of seats on a statewide basis
· RP: Breyer seems to miss the point, single out the least impt risk involved in problem of partisan gerrymander

b) Stevens – excessive partisanship where partisanship is the sole motivation

· πs can challenge a specific district, alleging representational injury – claim that official will see his duty as just to represent group that put him in power

(a) application of rationale of racial gm cases to partisan gm’s

· many stds could be applied, ct just has to pick one

c) Souter – five-part prima facie test of an “extremity of unfairness”
· five elements to π’s prima facie test

(a) π belongs to a cohesive, identifiable political group
(b) district paid no heed to neutral districting principles (contiguity, etc.)

(c) specific correlations b/t (b) and the distribution of pop of π’s group

(d) hypothetical district with less packing/cracking which also deviates less from neutral principles has been asserted

(e) Δ acted intentionally to manipulate shape of district in order to pack/crack π’s group

· burden then shifts to Δ to justify plan by objectives other than partisan ones (e.g., avoiding race dilution, proportional representation, etc.)
F. history of territorial districting (p.1156)
1. at time of Const, everyone assumed districted elections would be used, left it to each state to choose its own method of selection
a) large states used districted elections – representation seen in demographic terms
b) small states used at-large elections – representation as geographic
· at-large elections resulted in more cohesive delegations; small states were therefore more effective in the House
c) large states started talking about shifting back to at-large elections – small states feared that large states would then dominate by sheer force of numbers
· enough small states felt that districted elections would be better than universal use of at-large elections to lead to 1842 Reapportionment Act
2. 1842 Reapportionment Act – req’t of contiguous single-member geographic districts
a) 1901 – Cong added compactness requirement
b) 1929 – Census data as permanent method for apportioning House seats
· 1932 – SC held that all previous req’ts had lapsed with the 1929 Act
c) 1967 – new req’t of single-member districts – and now all states comply
II. Political Competition
A. Larios v. Cox (N.D. Ga. 2004) (Supp. p.197) – GA 2000 redistricting
a) Dems controlled legislature; in redistricting, failed to consult Reps, rejected Reps’ proposed alternatives, and adopted guidelines permitting up to 10% deviation (though tech existed to make possible deviations of 0-1 persons)
b) π Rep voters filed complaint, claiming unconst political gm, unconst racial gm, and violation of “opov”
2. holding: dismissed both gm claims, but accepted “opov” claim
a) application of the Karcher list of acceptable reasons for population deviations
· this plan wasn’t about compactness, contiguity, political subdivisions, preservation of previous district cores
b) reasons for population deviation were to allow certain geographic regions to maintain power despite lags in pop growth, and protection of Dem incumbents
· first reason is plainly unconst
· protection of incumbents is a Karcher neutral justification, but only if limited to avoidance of contests b/t incumbents, and applied in a nondiscrim manner
c) percentage pop deviation in the state legislative districts (not Cong’l districts) – general rule that <10% is okay
· but <10% doesn’t mean you’re automatically immune from const attack
· and here, perfect equality was attainable – Reynolds req’t that states make good-faith effort to be as close to “opov” as possible
· and anyways, policies behind the deviations are not free from taint of arbitrariness or discrimination
B. SC affirmation of Larios v. Cox (US 2004) (Supp. p .204)
1. Stevens concurrence – Vieth decision means that “opov” is the only remaining clear limitation on improper districting practices, so ct must be careful not to dilute its strength

a) also: here, impermissible partisan gm was visible to judicial eyes – partisan advantage was clearly the sole motivation for the plan

2. Scalia dissent – SC precedent creating 10% safe harbor for state/local plans

a) this is really a case about political bias – SC shouldn’t subordinate the 10% safe harbor precedent to their feelings re partisan gm

b) ferreting out political motives in minute pop deviations is more likely to encourage politically motivated litigation than to vindicate political rts
C. Hulme v. Madison County (S.D. Ill. 2001) (Supp. p.206)
1. egregiously partisan gerrymander – evidence of bullying, coercion, sticking it to the Reps
2. holding: despite fact that plan’s total deviation was 9.3%, plan violated “opov” b/c apportionment process had a taint of arbitrariness or discrimination
a) note: alternative plan pointed to by DCt here had deviation of 8.51% – vices of the challenged plan seemed to be more about excessive partisanship, rather than “opov”
D. one theory behind Larios and Hulme – claims of partisanship come up at justification stage, rather than as part of π’s case in chief
1. excessive partisanship as a reason to strike down a plan for deviations from “opov”
E. “sweetheart gerrymander” (Supp. p.208)
1. bipartisan gerrymander – Dems are put in safe Dem districts, Reps in safe Rep districts
a) make for non-competitive elections
2. Isaacharoff’s two harms resulting from such sweetheart gerrymanders
a) safe districts tend to select more extreme candidates from within each party
b) if parties were forced to compete more for voters, they would be forced to educate and influence voters, which might lead to shifts in voter preferences for candidates and keep candidates accountable to these shifts
3. counter-arg – Prof. Persily (Supp. p.212)
a) competitive districts not so necessary to democracy – as long as representative bodies are fairly representative in partisan makeup, system is functioning well
b) current system is competitive, on the level of the legislature as a whole
F. question of endless or re-redistricting (Supp. p.213)
1. Colorado – after 2002 elections, districts redesigned to be safer for Reps
a) CO SC holding: re-redistricting violated state const – once districts are lawfully established, can’t be redrawn, under CO const, until a new census
b) SC denied cert – 3 Justices would have granted cert on question of whether Art. I, §4 of Const precluded state cts from playing role they had played in drawing CO districts
2. Texas – after 2002 elections, Reps tried to re-redistrict, after Dem partisan gm in 2000
a) DCt holding: re-redistricting didn’t violate Const (note: application of Vieth)
b) SC affirmed, w/r/t claims of unconst partisan gerrymander
· Stevens dissent: question of motivation of having a mid-cycle redistricting is a more justiciable question than the general partisan gm question
(a) decision to redistrict when under no legal obligation to do so makes judicial task of identifying legislature motive simpler
(b) by taking action for sole purpose of advantaging Reps, state of TX violated its const’l obligation to govern impartially
· Breyer dissent: Rep entrenchment despite movement away from Reps by the voters (relying on his analysis in his Vieth dissent)
	6 • CAMPAIGN FINANCE TC "1 • THE CRIMINAL JUSTICE SYSTEM" \f C \l "1" 


I. Buckley v. Valeo and the Rise of Soft Money TC "I. Purposes of Criminal Law" \f C \l "2" 
A. historical note: impt legislative moments in the regulation of campaign finance
1. 1907 – Tillman Act (first national campaign finance law)
a) before this, the only restrictions on campaign finance were bribery laws

b) Act banned certain entities (banks, corps, unions) from contributing to nat’l elections

2. 1974 – Fed Campaign Finance Act (passed in response to Watergate, corruption scandals)

a) note: this is the law at stake in Buckley
3. 2002 – McCain-Feingold Act (Bipartisan Campaign Reform Act)

a) went to SC, upheld as const’l in McConnell
B. domain of public discourse vs. domain of elections
1. elections governed by ideal of political equality – principles like “opov”
2. public discourse governed by principles of free speech – liberty, rt of free expression

3. significant amounts of public discourse happen in elections context – line b/t two is fuzzy
4. one way of viewing Buckley is that it’s reflecting this distinction

a) expenditures are governed by principles of liberty, free speech

b) contributions are governed by equality principles of elections domain

C. Buckley v. Valeo (US 1976) (p.457)

1. 1974 amendments to FECA

a) limited contributions that could be given in fed elections (individual, party, PAC)
b) ceilings on total spending by candidates in fed elections

c) created system of public funding for presidential elections – matching funds for primary candidates, general fed funding of presidential election

d) reporting and disclosure req’ts for candidates to fed office

2. holding: most of these req’ts were unconstitutional
a) basic 1st A distinction b/t expenditures and contributions
· expenditures = candidate’s 1st A rts ( broad const’l protection
· limits on contributions = only marginal restriction on contributor’s ability to engage in free speech ( content-neutral restrictions are okay
b) state int in preventing corruption (or the appearance of corruption)

· bribery laws and disclosure req’ts aren’t enough to meet this state int
D. on the question of corruption as a state int – see class notes, pp. 48-49 (in discussion on Shrink MO)

II. Regulatory Regimes
A. Nixon v. Shrink Missouri Government PAC (US 2000) (p.460) ( contribution limits

1. state caps direct contributions at a fairly low level; a challenger comes to ct, saying that these caps are so low that they should be unconstitutional
a) question of whether principles of Buckley apply to state campaigns

2. holding: Buckley is authority for comparable state legislation; contribution limits are const
a) state int in preventing corruption or the appearance of corruption

b) note: actual showing of evidence of corruption, or view of citizens that corruption exists, is unnecessary

· but note: voters approved limitation – evidence of appearance of corruption
B. Randall v. Sorrell (US 2006) (Supp. p.64) ( VT expenditure and contribution limits, struck down
1. holding (Breyer): both sets of limits are unconstitutional (inconsistent with 1st A)

2. expenditure limits – opinion further entrenches Buckley 

a) state has given no good reason to overrule Buckley, so expenditure limits unconst

b) Breyer opinion is basically just about stare decisis
· RP: Buckley precedent has certainly been undermined (7 Justices don’t like it!), and the “reliance ints” aren’t of the type that usually stays SC’s hand

c) Alito concurrence – would have reconsidered Buckley, but πs didn’t ask ct to here

3. contribution limits – holding that Buckley acknowledged existence of some lower boundary
a) these contribution limits aren’t closely drawn to match state ints (too restrictive)

· significantly restrict amt of funding available for challengers

· application of same limits to all political parties threatens harm to rt to associate in political party – muting the voices of the parties

· exclusion of volunteer svcs from “contribution” aggravates the problem

· contribution limits weren’t adjustable for inflation

· state gave no special justification for such low and restrictive limits – no showing that corruption is a more serious problem in VT than elsewhere

b) this 5-factor test seems to fly in face of Shrink MO, where ct was highly deferential to state’s contribution limits
· Souter (author of Shrink MO) dissents here, on that basis

c) why the majority is troubled by these contribution limits

· caps apply to both primary and general elections taken together – lots of incumbents won’t have primary challengers; but challengers will have a real contest in primaries, and then contributions limit will be maxed out

· pol. parties subject to same limits – seems low and dismissive of role of parties

(a) note: SC says this is a deliberative failure – thrown out b/c state didn’t even consider role of parties, not b/c states have affirmative obligation to single out parties for better contribution limits

· “atmospheric” problem – not any one factor, but all 5 taken together

(a) Thomas dissent: a bad feeling isn’t a workable rule of law, too fuzzy

4. note on political parties as potentially different political actors (deliberative failure line)

a) does regulation of party spending bump up against Jones and party autonomy?

b) const status of parties – are they particularly dangerous sources of potential corruption of candidates and officeholders (therefore justifying aggressive regulation), or are they particularly valued as a const matter (therefore rendering regulation unconst)?
5. RP: this case is one of the strongest expressions of the functional role of ct in protecting democracy – language here not about individual rts, but about systemic harms involved with contribution limits that are this low

a) no really obvious or easy way to draw a legal line about when this occurs, but it’s impt that the system realize that the ct is out there, and there is some limit
b) can’t enforce as a bright-line rule; will likely be deferential to most other contribution limits; but it does tell other political actors that there are some boundaries out there
C. Colorado Rep Fed Campaign Committee v. FEC (I) (US 1996) (p.474) ( expenditure limits

1. Rep Party bought radio ads attacking likely Dem candidate
2. holding: violates 1st A to impose limit on an independent party expenditure
a) const’ly significant fact: lack of coordination b/t candidate and source of expenditure

b) const grants individuals, candidates, PACs the rt to make unlimited expenditures, can’t deny the same rt to parties

3. rationale: spending here was independent, not a “contribution” to a campaign

a) fundamental difference b/t money spent independently of candidate’s campaign and money contributed to candidate for his campaign

4. this case shows the pressure created by Buckley principle towards more creative fundraising

a) represents efforts of major parties to circumvent both contribution limits, and conditions for receipt of public funds

b) distinction b/t soft and hard money

D. First National Bank of Boston v. Bellotti (US 1978) (p.499) ( corporations and corruption

1. MA Σ prohibits banks/corps from making contributions or expenditures for purpose of influencing vote on any Q submitted to voters, besides Qs materially affecting assets of corp
a) exception doesn’t apply to Qs solely concerning taxation of individuals

b) π banks wanted to spend money to publicize their views on proposed const amendment that would permit legislature to impose graduated income tax – prohibited under Σ

2. holding: Σ violates 1st A – there’s no compelling int in distinguishing corps from individuals

· core of 1st A is protection of free discussion of govt’al affairs
· individual would clearly be protected in discussing this const amendment

b) corp identity of speaker doesn’t deprive this proposed speech of its 1st A protection

· in realm of protected speech, state is cannot dictate what subjects about which ppl may speak or speakers who may address a public issue, esp. in cases like this, where legis seems to be giving one side unfair advantage

3. state’s asserted ints

a) sustaining active role of individuals in electoral process and preventing diminution of citizens’ confidence in govt (asserted corruption int) – no evidence that this is implicated here

b) protecting rts of individual SHs whose views differ from those of management – underinclusive (Σ focuses solely on referenda), and overinclusive (prohibits corp from spending even if it had unanimous support of its SHs)

E. FEC v. Colorado Rep Fed Campaign Committee (II) (US 2001) (p.487) ( expenditure limits, again

1. after Colorado I had held that independent party expenditures couldn’t be subject to limits, remand for Rep Party’s claim that all limits on party expenditures in connection with Cong’l campaigns (including coordinated expenditures) were facially unconst

2. holding: party’s coordinated expenses, unlike truly independent expenditures, can be Σtorily limited in order to minimize circumvention of contribution limits

a) sometimes, line b/t coordinated and independent expenditures is easy, but here the question is whether 1st A allows coordinated expenditures by parties to be functionally treated as contributions (as coordinated expenditures by other entities are)

b) parties perform functions more complex than simply electing candidates – act as agents speaking on behalf of those who seek to produce officeholders

c) rich donors, PACs, etc., all have means to speak as loudly as parties do, but all are subject to coordinated spending limits upheld in Buckley
III. Equality and Liberty
A. Q of whether govt can equalize voices of all citizens, consistent with democratic ordering of politics

1. initially, under Buckley: concept that govt may restrict speech of some elements of society in order to enhance relative voice of others is wholly foreign to 1st A

a) some critics saw Buckley as part of the “Lochnerization” of the 1st A

b) freedom of assn prong: by collective effort, individuals can make their views known, when individually their voices would be faint

2. this view qualified even under terms of Buckley, though, which arguably requires that public be exposed to the widest possible diversity of views (one stated purpose of Buckley)
3. FEC v. MA Citizens for Life (US 1986) – ct allowed some restrictions of expenditures by distinguishing b/t funds amassed directly for purposes of political expression, and those generated as a byproduct of unrelated commercial activity

a) resource in the treasury of a business corp are not an indication of popular support for the corp’s political ideas – power of corp may be no reflection of the power of its ideas
B. Austin v. Michigan Chamber of Commerce (US 1990) (p.515)
1. MI Σ prohibits corps from making coordinated or independent expenditures in state elections
a) expenditure is “independent” if not made at the direction of, or under the control of, another person, and is not a contribution to a committee

b) exception for expenditures made from a segregated fund; corp may solicit contributions to this fund only from an enumerated list of ppl associated with the corp

2. holding: reg is narrowly tailored to a compelling state int, so it’s okay

3. state arg that unique legal and econ characteristics of corps necessitate some regulation of their political expenditures to avoid corruption or the appearance of it
a) compelling int: MA Citizens for Life recognized unfair pol. advantage of corps

· corps can accumulate wealth, promote political ideas w/o actual public support

(a) note: Austin identifies corruption through disparities in wealth
· so MI has articulated a sufficiently compelling rationale to support restriction on independent expenditures

b) narrowly tailored: Σ is precisely targeted to eliminate distortion caused by corp spending while also allowing corps to express political views

4. question of application of such principles to nonprofit corps with political ideologies

a) MA Citizens for Life held that NPs had features more like voluntary political assns, and could be exempted, but only if they had three characteristics

· org formed for express purpose of promoting political ideas, and can’t engage in business activities – not true here

· absence of SHs or other persons affiliated so as to have a claim on assets or earnings

· org’s independence from influence of business corps
C. has campaign finance regulation worked? (p.524)
1. dramatic increase in election spending accompanied rise of fed regulation – failure of FECA reforms to check this escalating spiral has led to renewed calls for public funding of elections
2. b/c of Buckley restriction on expenditure limits, substitution of public funds for private money must be done in the form of a carrot rather than a stick

a) inducing candidates to forego expenditures beyond a set level as a condition of receiving public funds – need high enough levels of public funding for this inducement

b) practical problems with a potential public funding plan – citizens unlikely to accept public responsibility for campaign funding at a high enough level

3. const’l issues as to extent to which public funding may be used to limit private expenditures

a) so far, widely assumed that public funding may be conditioned on candidate acceptance of expenditure limits (based on an unelaborated footnote in Buckley)

b) unclear whether there are limits on what conditions might be imposed – doctrine of unconstitutional conditions

4. in practice – more than 20 states now provide at state level for either public financing or for conditioning campaign expenditures for state and local office
D. the new frontier: issue advocacy (p.533)
1. tough distinction b/t electoral speech and general public debate over ideas/issues/policies
a) issue advocacy transcends the more familiar debate over regulating contributions, expenditures, or both; question of whether Buckley was correctly decided

· if greater regulations of expenditures is allowed, question would still remain of what constitutes an election-related expenditure vs. a public-discourse one

· if contributions protected as expenditures are, necessity of determining what constitutes election-related activity (for purposes of disclosure Σs) still remains

2. ways to distinguish issue advocacy vs. express advocacy (from caselaw, Σs, academia)
a) the Buckley “magic” words of express advocacy – vote for, elect, support, cast your ballot for, Smith for Cong, vote against, defeat, reject

b) FEC regs (p.543) – context-specific assessment; express advocacy as communication of which electoral portion is unmistakable, unambiguous, suggestive of only one meaning; and reas minds couldn’t differ as to whether it encourages action to elect clearly identifiable candidate

c) Briffault approach (p.543) – express advocacy is any communication that refers to a clearly identified candidate, is made w/in a defined period before an election, and involves a sufficiently large expenditure of the avg expenditure of the winning candidate for the office in question in the two preceding elections
IV. McConnell v. FEC
A. McConnell v. FEC (US 2004) (Supp. p.33) – constitutionality of McCain-Feingold Act [BCRA]
1. background – context of enactment of BCRA

a) “soft money” = money given not directly to campaign or candidate; org’s (including parties) would use for “party building” activities (e.g., issue ads w/o “magic words”, voter registration), not applied directly to a candidate or campaign

· by 2002, parties were raising about 40% of their money via soft money

b) Buckley’s “magic words” – idea that as long as an ad didn’t use the 8 magic words, it would count as issue advocacy rather than express advocacy, no matter how clear the actual purpose of the ad really was

2. BCRA enacted to address these two developments
a) Title I – reduced ability of parties to raise soft money and use it in ways that suggested coordination with fed campaigns; eliminated ability of parties to raise/use soft money
b) Title II – prohibited use of any corp/union funds for electioneering communications, and required disclosure of the sponsors of any electioneering communication

3. holding on Title I – upheld; necessary to meet state int in avoiding corruption
a) finding that large soft money contributions do have corrupting influence

b) note: SC subtly shifts its opinion on what constitutes “corruption” – concern that money buys differential access to officeholders, which creates corruption or the appearance thereof

· differential access much easier to prove than actual corruption or appearance; this changes the evidentiary burden of the question of the corruption int

· RP: this begs question of what “equal access” would look like; how access would be allocated if not connected to fundraising contributions
4. holding on Title II – upheld
a) new term, “electioneering communication,” to replace narrow Buckley formulation; test on Supp. p.46 – any broadcast, cable, or satellite communication that

· refers to a clearly identified candidate for fed office,
· is made w/in 60 days before general election, or 30 days before primary, and

· is targeted to the relevant electorate (excepting President/VP candidates)

b) i.e., can be received by 50K or more in the relevant district/state

c) this new defn is upheld against π’s challenge that it violates Buckley – the Buckley formulation was a Σtory construction one, not a const’ly mandated one; no 1st A distinction b/t express advocacy and issue advocacy

d) with new defn, ban on corp/union contributions is expanded (beyond application merely to ads with the Buckley magic words)

· expansion is also upheld, since it’s still just a regulation, not a complete ban on expression – corps/unions still remain free to organize and administer segregated funds, or PACs, to finance electioneering communications

B. Scalia critique of majority in McConnell
1. idea that general req’t of equal spending is nothing but an incumbent-protection racket

a) it’s challengers who mainly need to money in order to be competitive

b) political parties also are very impt sources of funding for challengers – tend to spend lots of money on the most competitive races

2. RP answer to Scalia: wrong to assume that equal spending necessarily favors incumbents

a) data suggests that the key thing for challengers is to have enough money to spend initially to get their names out there – pre-$1M slope and post-$1M plateau
b) political process arg – incumbent lawmakers had resisted passing BCRA
C. the aftermath of McConnell
1. critics of BCRA had worried that it would eviscerate political parties (since they had become so dependent on soft money contributions) – but so far, so good

a) RP: in fact, we now have the most democratically-funded elections we’ve ever had, since parties have been turning to smaller contributions from larger numbers of ppl

b) in terms of appearance of corruption, though – RP doubts many have this rosy view of the effects of BCRA; ppl likely still think campaign finance is as corrupt as ever

2. re the electioneering communications line – WI Right to Life
a) though they’re covered by McCain-Feingold, arg that law was unconst as applied to them – you can’t ban an ideologically-organized corp from running such ads

b) SC unanimously decided to remand case back to lower cts

· no one has any idea what this meant, except that the ct (with O’Connor about to leave and Alito about to come on) was just going to temporize on the issues

· all agreed to have lower ct go back and figure out if there are any as-applied constitutional exceptions for genuine issue ads run by ideological groups

c) case is now working its way back through lower cts

· we don’t know if SC is going to view McConnell not as the bright-line rule we thought it was, but as requiring various as-applied exceptions, which would drive us back to a more subjective, context-by-context approach

V. Public Financing
A. example of typical public financing scheme – Maine
1. potential candidate has to raise $50 or more from 50 people or more – once you pass this low threshold, you’re eligible for public financing

a) certain dollar figure allocated for each race

b) as condition of taking public money, you agree that you won’t raise or spend any more money than the public financing money in your campaign

2. cts have upheld such schemes (Daggett) – if state makes you an offer of money on condition that you not spend/raise any more money, this isn’t a 1st A problem, since you don’t have to take the state’s money

B. issues that such a system raises, in terms of its likely effectiveness

1. concerns that this would be coercive – but cts haven’t been too receptive to this concern

a) given VT case, if public money is too low, wouldn’t this be a problem in competitive elections?  but no, remember: you don’t have to take the money…

2. what does this mean for political parties?  money is going to candidate/campaign…

a) one might predict that the parties will come into certain races in Maine and spend lots of money… is this a concern?

C. RP’s bottom line: most productive channels of reform in campaign finance almost certainly are in area of public financing

1. nonetheless, there are reasons to be very skeptical or hesitant in believing too quickly that public financing is a panacea
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I. Constitutional Doctrine TC "I. Purposes of Criminal Law" \f C \l "2"  ((old vote dilution cases, up to Mobile))
A. general problem: relationship b/t majorities and minorities in the design of democratic government

1. multiple possible purposes of pol representation – what are legit ends in designing system?

a) tension b/t ideas of majority rule as foundation of democracy, and certain concerns that majority rule can in certain contexts be a form of exploitation of vulnerable ints

2. struggle in US history of how to deal with these issues, esp. in area of race

a) dynamic interplay b/t const’l law (cts) and Cong stepping into this process
B. Whitcomb v. Chavis (US 1971) (p.673)
1. challenge brought to multi-member district in Indianapolis – with single-member districting, ghetto area would be able to elect 3 to House and 1 to Senate; under current system of multi-member district, ghetto votes get cancelled out by other interests

a) very early 2nd-gen voting rts claim – challenge to aggregation of votes

b) remedy sought: either subdivide district, or create system of single-member districts

2. holding: mere fact that one interest group or another finds itself outvoted and w/o legislative seats of its own provides no basis for const’l remedies where, as here, there is no indication that they are being denied access to political system (no 1st-gen voting rts claim)

a) finding that at root, this is about partisan competition – Dems are losing b/c there are more Reps in this district

· no const’l rt that says every voter gets to have his representative elected

b) no evidence that any vote on legislation would turn out differently; no evidence of purposeful discrim – evidence that ghetto candidates weren’t elected or put on ballot isn’t probative

3. RP: difficult question of detangling partisan aspects from racial aspects…
C. White v. Regester (US 1972) (p.684)
1. question of whether multi-member districts were properly found to be invidiously discriminatory against cognizable racial/ethnic groups in these counties

2. holding: πs must show that political processes leading to nomination and election were not equally open to participation by the group in question – that its members had less oppty than others in community to participate in political processes and to elect legislators of their choice
a) unconst only when used to cancel out or minimize voting strength of racial groups

b) evidence of such discrimination

· history of official discrimination

· rule requiring majority for access to primary ballot

· only two blacks in TX House since Reconstruction, and only two on board of Dem Party

· racist campaign techniques

c) bottom line: where minority group can show lack of access to process of slating candidates, unresponsiveness of legislators to their interests, tenuous state policy underlying preference for multi-member or at-large districting, or that existence of past discrim in general precludes effective participation in political system, a case is made

· left question of whether discrim purpose is necessary, or if effects are enough
D. City of Mobile v. Bolden (US 1980) (p.692) ( rise of the intent requirement
1. question of whether Mobile’s at-large system of municipal elections violates rts of black voters in contravention of fed statutory or const’l law

2. holding: action by state that is neutral on its face violates 15th A only if motivated by a discriminatory purpose – here, no such finding

a) brings the Washington v. Davis approach into 15th A law; rationalizes White by saying that the ct there was really talking about discriminatory purpose

3. Stevens concurrence – would look at election structure being used: if it has disparate impact on minority group in a systematic/recurring way, question then becomes whether there are plausible neutral policy reasons for this structure

a) as applied here – there are strong policy reasons for at-large districting

b) Stevens is looking for a form of discrim purpose test which is easier to administer

4. White dissent – agrees that proof of discrim purpose is the right threshold; but problem with majority analysis is that the facts ought to be sufficient to make out discriminatory purpose

a) no blacks have been elected to this comm’n – not in itself determinative

b) racial bloc voting – finding that blacks vote overwhelmingly for black candidate and whites vote overwhelmingly for white opponent, and this pattern repeats over the years

· seems an inappropriate blockage to political competition

c) non-responsiveness of govt officials to minority interests

d) majority vote req’t in order to be elected; w/o majority vote, there’s a runoff

· potentially troubling: even if majority voters fracture over different candidates, they have an additional chance to shut out minority voters

· while there could be potentially neutral policy reasons for this req’t (runoffs aren’t naturally invidious), combined with other factors, it’s more likely that the cynical reading is the correct one
II. Congressional Power to Respond ((legislative history materials on 1982 amendments))
A. question of whether Mobile radically changed the const’l std; whether discriminatory purpose should be the proper std, or whether disparate impact is enough
1. two dimensions of legislative history to focus on

a) substance – concept of vote dilution enacted into law

b) process – interaction of cts and Cong; also, process by which this new std was crafted into federal law

B. text of statutory amendment that emerged at the end of the day (see p.714)

1. (A) no voting qualification shall be imposed/applied in a manner which results in a denial or abridgement of the right to vote – RESULTS test
2. (B) a violation is shown where, based on totality of circs, it is shown that the political processes leading to nomination or election are not equally open to participation by members of a class of citizens protected by subsection (a), in that its members have less oppty than other members of the electorate to participate in the political process and to elect representatives of their choice
a) extent to which members of a protected class have been elected to office is one circ which may be considered, provided nothing in this section establishes a right to have members of a protected class elected in numbers equal to their proportion in the pop
C. RP: the only thing Cong had clear understanding of was that it wanted to overrule Mobile
1. as to what it would put in its place – Cong is telling cts to go back and do what they were doing before Mobile – but that was confused, undeveloped, tentative
2. Cong gives the ct a long list of factors to consider (p.732) – seven factors relevant to whether vote dilution is taking place
a) extent of any history of official discrim in voting, registering, etc.

b) extent to which voting is racially polarized

c) extent to which system uses large districts, majority voting req’ts, anti-single shots, anything increasing oppty to discriminate

d) if there is a slating process – whether minorities have been denied access

e) extent to which minorities bear effects of discrim in education, employment, health

f) whether campaigns have been characterized by overt or subtle racial appeals

g) extent to which members of minority group have been elected
3. then it says list isn’t exclusive, and that no one factor is necessary – and doesn’t say anything about how to add up the factors, just saying that totality of circs must be taken into account
III. Legal Regulation of Voting Outcomes ((ct interp of 1982 amendments))
A. Thornburg v. Gingles (US 1986) (p.748) – judicial modulation of new §2’s results test
1. NC’s redistricting plan contained both single- and multi-member districts, and blacks claimed that multi-member districts could be disaggregated to create single-member districts with effective black voting majorities
2. holding: rejection of intent test of any form
a) legal concept of racially polarized voting, as it relates to claims of voting dilution, refers only to correlation b/t race of voters and selection of certain candidates; πs need not prove causation or intent to make prima facie case of racial bloc voting, and Δs may not rebut that case with evidence of causation or intent

b) note: doesn’t even have to be primarily correlated with race – could be other socioeconomic factors, which in turn are influenced by race

3. multi-member districts are particularly suspect, but in order to show that such districts impede ability of minority to vote effectively, minority group must show that:

a) it is sufficiently large and geographically compact to constitute a majority in a single-member district;

b) it is politically cohesive; and

c) the white majority votes sufficiently as a bloc to enable it to usually defeat the minority’s preferred candidate (historical pattern)

4. note: under §2, it is the status of the candidate as the chosen rep of a minority group that is important, not the race of the candidate
B. Johnson v. De Grandy (US 1994) (p.814) – reemergence of “totality of the circumstances”
1. vote dilution claimed b/c new plan fragments minority communities and dilutes voting strength of Hispanics
a) change of context by the time of this case (distinction from Gingles) – no longer a fight b/t just blacks and whites over a multi-member district plan; now, a multi-ethnic struggle over the appropriate margin of representation in single-member district

2. debate: if we find racially polarized voting, should that be tantamount to racially discriminatory voting practices?  we don’t know the reasons for the scatterplot patterns…
a) doctrinal question answered in this specific case: whether, even where all three Gingles conditions are satisfied, the totality of the circs supports finding of vote dilution where Hispanics can be expected to elect their chosen reps in substantial proportion to their percentage of the area’s population

3. holding: failure to maximize cannot be the measure of §2, but neither can §2 simply demand sheer proportionality – must continue to look at the totality of the circs

a) b/c this scheme features majority/minority districts in substantial proportion to minority’s share of voting age pop (i.e., affirmative defense), ct must look to whether totality of circs shows that new scheme would deny equal political oppty
IV. Law and Politics
A. Georgia v. Ashcroft (US 2003) (Supp. p.79)
1. issue: should GA’s redistricting plan have been precleared under §5?
a) goal was maintenance of current majority-minority districts while attempting to increase Dem strength

b) govt arg: plan unlawfully reduced ability of black voters in 3 districts

2. holding: DCt didn’t consider all relevant factors – need to look at overall impact on all districts, not just at comparative ability of black voters in the majority-minority districts

a) §5 is a non-retrogression standard (as opposed to §2’s non-dilution standard)

· state had argued that plan should be precleared if it satisfies §2; but no, §5 is a different analysis

b) analysis of retrogression involves examining the state as a whole; while diminution of minority group’s effectiveness in one or two districts may be sufficient to show a violation of §5, it is only sufficient if covered jurisdiction cannot show that gains in the plan as a whole offset the loss in those particular districts

c) no single stat to be examined – look to ability of minority to elect their chosen candidate, extent of minority group’s oppty to participate, and feasibility of creating a non-retrogressive plan

3. note: §5 leaves room for state to use influence or coalition districts, as an alternative to just showing sheer majority-minority districts, in order to show offsetting

a) question of “effective political participation” – up until this point (under Gingles), it was all about electoral effectiveness

b) here, majority allows a broader defn of effective participation – at the least, this case was one where such a broader defn should be allowed, since blacks had been highly involved in the adoption of the plan, etc.
· idea that there are more ways of effective participation involved in the political system – growth of influence districts as an indicator

c) arg against such a broader defn – VRA is all about equal access, addressing racially polarized voting; shouldn’t take into acct partisan politics

· arg that blacks shouldn’t be “Hamburger Helper” for Dems

d) brings us to question of how to adapt VRA to fairly complicated changing dynamics

4. question of what principle is being developed by majority, and whether it’s administrable

a) principle that there’s some flexibility for state legislators in choosing b/t types of pol. effectiveness – so does this mean there’s flexibility to go all the way to substantive effectiveness?  what about in contexts where it’s not so obvious/compelling?
b) gets into questions of degree – how much racial polarization is enough to trigger?

· easy to say that if you can show that the changes in white and black voting patterns are such that more white voters are willing to vote for black candidates than used to be (i.e., it used to take a 55% black district to have a chance of electing a black candidate, but now you can get there with a 45% black district)
· hard case is the next stage – not saying that these districts are just as safe for black candidates – these districts are slightly more at risk, but are influence districts for black voters
(a) question is whether this is a sufficient countervailing effect, to have more political “influence”
c) what is the principle on these constraints – or even should there be no constraints, and leave it all up to the political process itself to make these judgments
B. League of United Latin American Citizens v. Perry (US 2006) (Supp. p.115)
1. re-redistricting case in TX – Dems were in control through 1990s, but started losing control; still held legislature in 2000; redistricting after 2000 census essentially perpetuated Dem gerrymander of the 1990s; Reps decide to do a new districting plan mid-decade
2. under new plan, D23 (Rep incumbent Bonilla, threatened by increasingly powerful Latino pop) share of Latino voters dropped to 46%; new D25, with 55% Latino voters (drawn in order to avoid §5 retrogression)

a) voting rts challenge aspect to case – claim that there is something impermissible in how Latino voters are being moved around in the re-redistricting

b) lower cts rejected this challenge, saying that this is a partisan gerrymander – not about race or ethnicity; voters being moved around as part of political game going on in TX

3. District 25 (designed to be a maj-Hispanic district) – held: can’t offset D23
a) state had pointed to new D25 as a sufficient offsetting district to D23, arguing that the offsetting was enough to uphold the redistricting plan

b) Kennedy majority: this district would never be required under the VRA

· dissent: it meets all three Gingles conditions (racially polarized voting b/t whites and Hispanics; this is a maj-Hispanic district; these Hispanic voters have cohesive pol. preferences (vote for Hispanics when given the choice))

· majority disagrees – these voters, while all Hispanic, have different interests arising from geographical differences (different socio-economic status, educational level, etc.)

(a) VRA can’t be read in a way that overessentializes race – have to have additional kinds of common ints over and above just race
(b) §2 compactness inquiry is about more than geographic compactness
c) RP: this is a deep challenge to Gingles – challenge to racially polarized voting itself

· have to show that voters have cohesive qualities in addition to being simply Hispanic

d) doesn’t hold D25 illegal, just says it can’t be used to offset D23 – the only type of district allowed to offset one required by VRA is another one required by VRA

4. District 23 analysis, in absence of D25 as an offsetting district – held illegal

a) proportionality inquiry – relevant in totality of circs, but not a “safe harbor” for §2
· statewide, there are 5 (out of 32) reasonably compact Latino oppty districts, amounting to ~16% of total; Latinos make up 22% of TX’s voters

· even if this 2-district disproportionality were deemed insubstantial, doesn’t overcome other evidence of vote dilution for Latinos in D23

b) evidence of vote dilution for Latinos

· mark of intentional discrim – protecting Bonilla from Latinos exercising oppty to vote out a candidate they didn’t like; response to Latino increase in power

· incumbency protection can be a legit factor under Karcher, but only if designed to benefit voters (e.g., to keep constituency intact so officeholder is accountable for promises made or broken), not if purely out of self-interest

5. District 24 (old D24 had been effectively controlled by minority blacks, claim that §2 entitles them to keep this district) – upheld DCt ruling against black πs
a) where racial group makes up less than 50%, must show that it’s a sufficiently large minority to elect chosen candidate, with help of crossover votes

b) DCt found that in old D24, this wasn’t the case for the minority blacks

· district was drawn for a white Democrat, who had no opposition in primaries since incumbency – w/o a contested primary, could be interpreted to show that Anglos and Latinos would vote in Dem primary in greater numbers if a black candidate of choice were to run – no clear error in DCt finding

c) “influence” is more than merely influencing the outcome as b/t candidates where neither is the minority group’s candidate of choice

· note: “influence” for §2 is more than “influence” for §5 (GA v. Ashcroft) – so while presence of influence districts is relevant to §5 analysis, the lack of such districts can’t establish a §2 violation

· failure to create an influence district therefore doesn’t run afoul of §2 – πs lose on their §2 claim
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** this section adds const’l questions into the mix – question of whether there are const’l constraints to racial vote dilution claims
I. Racial Gerrymandering
A. background: the lead-up to Shaw v. Reno
1. first redistricting after 1982 amendments, and Gingles interpretation of those amendments
2. context of much greater party competition, especially in the South

B. United Jewish Organizations of Williamsburgh v. Carey (US 1977) (p.890)
1. §5 of VRA prohibits state or subdivision covered by §4 from implementing a reapportionment unless it has obtained declaratory judgment from D.D.C. or AG that plan doesn’t have purpose and won’t have effect of denying/abridging rt to vote based on race
a) question of if use of racial criteria by NY in attempt to comply w/§5 violate 14th/15th

b) challenge brought by Hassidic Jews – new plan didn’t change number of districts w/nonwhite majorities, but did change size of majorities in most districts; split Hassidic community from one district into two, so they claim dilution

· Hassidic Jews are now “filler” in maj-black districts, votes aren’t supposed to count, given the rubric of the VRA and effective black districts

2. holding: NY clearly used race in purposeful manner, but plan represented no stigma w/r/t any race; no discrimination violative of 14th, or abridgment violative of 15th
a) no fencing out of white population from participation in political processes; plan didn’t minimize or unfairly cancel out white voting strength

· even if black candidate is now more likely to get elected, individual voter has no const complaint merely b/c his candidate has lost and his district is represented by someone for whom he didn’t vote

b) no dilution, since white voters have control over a number of districts that is at least proportional to their percentage of population

· note: treats Hassidic Jews as part of the white voting bloc

3. Brennan concurrence – doesn’t go so far as majority (which holds no invidious classification)

a) in this context, use of race is being accomplished b/c VRA is understood to require it, DoJ is enforcing it

· where there is fed policy endorsing use of race to design districts, then it’s OK

b) not prepared to say that use of race in designing districts beyond fed policy is const

c) concerns with use of race in designing districts

· can encourage more race-consciousness

· many ppl will view this as unjust

· how do we decide what’s a beneficial use of race

· etc. – lots of very charged, difficult, constitutionally troubling questions

d) Brennan doesn’t want to endorse use of race any further beyond what VRA requires

C. Shaw v. Reno (US 1993) (p.897) – excessive use of race, not required by VRA, therefore unconst
1. NC, a covered jurisdiction, in response to AG §5 complaint of first districting plan, created a second maj-black district (D12) – approx. 160 miles long, no wider than I-85 corridor for much of its length

2. issue: meaning of const “right” to vote, and propriety of race-based state legislation designed to benefit members of historically disadvantaged racial minority groups
a) complaint: redistricting legislation that is so bizarre on its face that it is unexplainable on grounds other than race demands the same close scrutiny that we give other state laws that classify citizens by race

3. holding: π may state an EPC claim by alleging that redistricting, though race-neutral on its face, rationally can’t be understood as anything other than an effort to separate voters into different districts on basis of race, and that the separation lacks sufficient justification
a) note: not holding that intentional creation of maj-min districts, w/o more, always gives rise to an EPC claim…

b) asking for close scrutiny b/c race is only possible explanation, like in Gomillion 

· but redistricting plans always have to be aware of race, like econ status, political persuasion, etc. – difficulty in proving unconst racial discrim

· but reapportionment is an area where appearances matter

4. RP: this is the latest step in ct’s struggle to put the Gingles genie back in its bottle

a) through Gingles, had unleashed practice of creating “safe” districts

b) then shift to allowing “influence” districts (GA v. Ashcroft, etc.)

5. now: rise of const’l limitations to the use of race in districting

6. White dissent: πs haven’t alleged a cognizable voting injury

a) only 2 types of voting injuries

· outright deprivation of right to vote

· dilution of group voting strength (with showing of intent and effect)

b) majority’s emotional response to idea of “apartheid,” and undue weight on the one factor of district shapes – majority rule will unnecessarily hinder state’s voluntary effort to ensure some minority representation

7. Stevens dissent: imptance of facilitating the election of a member of an underrepresented group

D. notes on the political and technological contexts of the post-1990 redistricting (p.907)

1. three political factors creating more contorted district lines after 1990 Census
a) aftermath of 1982 amendments and Gingles – claims for min representation were more robust; post-1990 redistricting was first where states faced prospect of liability

b) more aggressive DoJ on §5 preclearance – insisting on creation of maj-black or -Hisp districts as a condition for preclearance

c) Dems controlling redistricting in South faced problem of both protecting white incumbents and creating new maj-min districts

2. technology – ability to be precise about racial/ethnic data at the block-by-block level

a) program at stake in Bush v. Vera had more intricate refinements on basis of race than on basis of other demographic info

b) but note: ct in Bush v. Vera also found incumbency protection to unprecedented extent

· struck down these districts on these two grounds

3. tradeoffs b/t descriptive representation (the number of blacks in office) and substantive representation (likelihood of a representative seeking to advance what are perceived to be policy preferences of black voters)

a) if there are two district formerly represented by a typical white Dem is, and one is transformed into a maj-min district (likely to elect a minority), then:

· does that make it more likely that the 2nd district will become Rep, and if so

· what is the net effect of taking two districts represented by white Dems and making one of them a district represented by a min Dem, while making the other district one represented by a Rep
b) see also tables, p.923 – net result of such changes in AL was to shift partisan balance of AL delegation and diminish substantive black representation

4. debate re racial backlash – Southern whites becoming more conservative as the black population around them rises

a) Karlan hypothesis about curvilinear influence – blacks have greater political influence at low (too small for whites to be worried) and high (high enough to have sheer numbers power) ends of percentage of electorate (p.919-920)
E. Hunt v. Cromartie (US 2001) (p.946) – Shaw II, last stage in NC districting debacle of 1990s
1. procedural posture of this case
a) first case (Shaw I) – SC held that there could be a cause of action here

· went back to lower cts

b) came back to SC on the merits – yes indeed, this district does violate std

· went back to be redrawn; 3-judge lower ct held this new plan unconst on SJ

c) came back to SC – reversed; you can’t decide this question on SJ

· lower cts did fuller analysis, still held the plan unconst

d) came back on appeal to SC, in this case; at the end of the decade

2. holding: what we have here is no longer excessive racial manipulation of district, but partisan manipulation – okay under the const
a) state says this plan is a compromise, after all these machinations – compromise b/c NC legislature is politically divided by the time this comes back in the late 1990s

b) the one objective all redistricters agreed on was protecting incumbents – drawing districts in ways that try to respond to const’l constraints, and protect all 12 incumbents

3. RP: interesting puzzles raised by this latest move

a) if this were any other area of const law, with a state practice held unconst b/c of excessive use of race, and then state comes back and says it wants to preserve the effects of that as much as possible (as state is doing here with its incumbent protection rationale – incumbents were originally elected under old unconst plan), and just changes the practice a little at the margins – would that be const in any other context?

b) bizarre that incumbent protection is now the safe harbor justification for redistricting

c) yet another example of the difficulty of separating out race and politics

· ct doesn’t give a good answer – it’s almost arbitrary whether it’s about race or politics, too difficult to disentangle

· one solution would be to avoid making arbitrary distinction, require more general constraints on things like manipulation of election district design for any self-interested reasons – but ct is reluctant to go this route

4. RP: this is one situation where we have vague law, stable politics
a) as academics, we criticize ct whenever it comes up with vague doctrine without real guidance – but here’s a case where, almost by necessity, it’s hard to imagine framing legal doctrine with any kind of clarity, but nonetheless, political actors have gotten message of ct’s thrust of decisions and followed it in a way that didn’t require much litigation in 2000s (and didn’t permit SC to have to wade its way through such cases)
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I. Congressional Power to Enact the Special Provision of VRA
A. Section 5 – at time of enactment, was the most impt piece of the VRA

1. enacted to deal with dynamic problem of not being able to really enforce previous civil rights and voting acts – jurisdictions able to make end-runs around legislation and litigation

a) so when Cong passed VRA, it did something unique in federal policy

· created tremendously proactive fed oversight system

2. targeted this system to specific states and specific parts of the country only

3. extremely aggressive, proactive quality of §5 – Σ defined with fairly simply bright-line criteria certain parts of the country (states and counties, initially most of them were in old Confederacy) which were put under system of fed receivership, w/r/t voting practices

a) covered jurisdictions can’t make even the smallest changes to voting practices without prior fed approval

b) two routes of fed approval: file petition in D.D.C., or submit petition to DoJ

4. when §5 was enacted, was designed as a 5-year provision (automatic sunset)

a) renewed in 1970 (for another 5 years); in 1975 (7 years); in 1982 (25 years)

b) just renewed again in summer 2006 for another 25 years
B. SC v. Katzenbach (US 1966) (p.548)
1. SC sought injunction against provisions of VRA, claim that they were unconst
a) question: whether Cong (enacting VRA under its enumerated powers to enforce 14th A) has boundaries on its 14th A §5 powers, and whether Cong has exceeded those boundaries in enacting VRA §5
2. holding: no, this was perfectly constitutional

a) justification for singling out certain jurisdictions – simple, bright-line coverage formula, as listed in §4

· if there was a test or device that was a barrier to voting on 11/1/64, and voter turnout was less than 50% in the last presidential election (1964)

· evidence before Cong gave it rational justification for believing that these types of areas had specific problems, and justifies specialized regulation
b) 14th A enforcement power as justification for VRA

· Cong has power to remedy violations of 14th A
(a) Cong has lots of leeway, more options available to it than cts do

· in addition to remedies, Cong has power to anticipate future violations, and legislate prophylactically, under 14th A §5 power

· suggestion that Cong has one-way ratchet power when using enforcement powers of 14th and 15th As – see fn.10 (p.562)

(a) Cong can change the content of “equal protection of the laws” as long as it’s expanding, not contracting, the meaning of the 14th A

C. the constitutionality of amended §2 (p.859)
1. SC holding in Katzenbach is of a piece with context of post-New Deal constitutionalism – no one is arguing that VRA violated anyone’s individual rights
a) from mid-1990s on, one of the signature developments of contemporary constitutionalism has been that SC has returned to project it had before New Deal of enforcing limitations on Cong’s enforcement powers
b) limits on Cong’s commerce clause powers, and other contexts – including Cong’s powers to enforce 14th A
c) e.g., US v. Lopez (Gun-Free School Zones Act case) – first moment in about 60 years where ct says that not everything Cong does to allegedly protect interstate commerce is okay – there’s a boundary, and this Act passes it
2. City of Boerne v. Flores (US 1997) (p.860) – constitutionality of RFRA
a) Cong had passed RFRA in reaction against SC holding in Smith – rejected ct’s view that a neutral law of general applicability couldn’t violate free exercise; expanded 1st A protection in RFRA, instituting essentially an effects test for free exercise
b) holding: rejected one-way ratchet idea – Cong doesn’t have power to define Const
· Cong’s power is limited to enforcing Const, can’t change substantive content

· Cong can enact remedial measures, not substantive ones, re the Const

c) evidentiary std – req’t of congruence/proportionality; Cong can’t pass something as broad as RFRA w/o concrete evidence of a significant problem, which the Σ is proportional to fix

· RP: one way to look at this is that this is a way to determine whether Cong is remedying a violation, vs. trying to change content of Const – if there’s evidence of a significant problem, it’s likely that Σ is genuinely remedial
3. §2 was designed to overrule Mobile, reinstituting an effects test for discrim in voting – there’s an arg that §2 is unconst, similar to RFRA; beyond Cong’s enforcement power

a) SC in all the years since 1982 A hasn’t squarely addressed this question; a number of Justices have specifically reserved question of whether §2 is in fact constitutional
b) ct has said (e.g., Washington v. Davis) that 14th A requires discriminatory intent; whole point of §2 was to establish a results test for violations of 14th A – where does Cong get power to say that disproportionate effects in voting practices is a violation?
· possible response to this arg: the way to understand the effects test of §2 is that it’s just a way of getting at discriminatory voting practices (remedial, proportional to this existing problem)
4. US v. Blaine County (9th Cir 2004) (Supp. p.140)
a) ct upheld §2 against a const’l challenge raised as affirmative defense by a county whose at-large system had been challenged for diluting voting strength of Am Indians
· held that VRA stands out as the prime example of a congruent and proportional response to well-documented violations of 14th and 15th A’s
b) on merits: §2 represented an appropriate use of Cong’l power
· §2 is much more modest than §5 – avoids problem of potential overinclusion entirely by its own self-limitation, so nationwide application of §2 is const
· evidentiary std – Cong need not document evidence of const’l violations in every state to adopt a Σ that has nationwide applicability
5. Nevada Dept of Human Resources v. Hibbs (US 2003) (Supp. p.142)
a) upheld Family and Medical Leave Act of 1993 as valid exercise of Cong’s 14th A §5 enforcement powers
· Cong had sufficient evidentiary basis for concluding that the states’ record of unconst’l gender-based discrim in administration of leave benefits justified exercise of enforcement powers
b) distinguished recent cases limiting Cong’s enforcement powers – depends on the discrimination involved, and what level of scrutiny it receives
· easier for Cong to establish a sufficient record in areas of gender discrim and voting rights – fundamental rts analysis with strict scrutiny
c) FMLA held to be congruent and proportional to the targeted violation – past history of Cong trying unsuccessfully to address the problem helped justify added prophylactic measures in response
6. Tennessee v. Lane (US 2004) (Supp. p.144)
a) held that Title II of ADA could const’ly be applied to abrogate states’ sovereign immunity w/r/t damages actions involved denial of access to the cts
· Title II sought not only to enforce 14th A’s prohibition on irrational discrim against the disabled, but also to enforce a variety of other basic const’l rts, the infringement of some of which are subject to heightened judicial scrutiny
· limited holding to rt of access to cts – Cong did have power and sufficient evidentiary basis for enacting such a provision under its enforcement powers
b) Scalia dissent – would replace “congruence and proportionality” with a clearer std, bound by defn of “enforcement,” as opposed to mere “reinforcement”
· “necessary and proper” test, not just “congruent and proportional”
II. The 2006 VRA Renewal
A. question of separating out “covered jurisdictions”
1. coverage formula dates back to at least 1972 – proper to use a 30-year-old std as basis for singling out jurisdictions to be covered in fed receivership program?

2. const questions center on how cts will understand congruent proportionality req’ts that limit scope of Cong powers, and what kind of evidence will be necessary to sustain §5 in the form of the 2006 amendments
a) if Cong were legislating on a blank slate today, deciding to adopt this special regime (fed receivership regime for electoral practices of the states) – would it have cause to pick out and define coverage in the way that it did in the 2006 amendments, which basically just reproduced the coverage scheme that has existed up until now?
· if this is the proper way to frame the question, the challenge for §5 is very difficult – becomes particularly hard to justify pattern of state coverage

b) RP: more likely that ct will be somewhat willing to accept Cong starting from a baseline of existing coverage, working within this framework

3. but still: evidentiary standard problem

a) had Cong really examined the problem nationwide, carving down and expanding coverage based on current evidence, then ct would be more likely to be deferential to Cong’s judgment re congruence/proportionality

· but Cong didn’t do this – didn’t modify scope of coverage at all

b) 2006 renewal is for another 25 years – very long period of time

· if Cong had said this is complicated, hard to figure out how policy ought to adjust here, and then decided to renew for just another 10 years – that might have made cts more inclined to be deferential
B. political process issues – policy concerns

1. widespread perception (including Congressmen) is that §5 is about protecting ppl’s rt to get to the ballot box and cast a vote (1st-order)  – even though this isn’t what it’s really about today
a) today, vast majority of §5 filings deal with redistricting; DoJ only refuses to preclear about 0.05%; of this small portion, high percentage involve vote dilution claims
2. so when there are debates over renewal, the tenor is whether or not we’re going to protect ppl’s right to vote – very strong disincentive to raise the policy questions that renewal of §5 presents
3. if you think about it even more in partisan context – who has incentive to raise these issues?
a) northern states that say that a rational scheme today would include us in coverage?
b) Rep Party isn’t likely – perception is that this is hostile to minority voting rts, large numbers of Hispanics that Rep Party is trying to appeal to today
4. actual legislative history – very few ppl testified as to these impt issues

a) in House: basically just ppl testifying from covered states who said there are still problems in these covered areas
b) in Senate: there were hearings that ventilated these issues a bit more
· but this was in lead-up to 2006 midterm elections, no incentive on part of virtually anyone in Cong to raise these issues, given public perception that VRA is necessary for preventing discriminatory impact on fund rt to vote
C. another difficulty: getting out from under coverage formula
1. Σ was envisioned to wind down over time, b/c jurisdictions could “bail out” of coverage
a) could file legal action, and if certain criteria were met, could get out of coverage
b) but as SC interpreted that in 1960s and 1970s, it was virtually impossible to get out
c) when Cong amended in 1982, tried to make it easier to bail out of Σ
d) even so, only a handful of counties since 1965 (around 11) have managed to bail out
2. one question that Cong didn’t consider this past summer is why bail out isn’t working properly
a) possible explanations
· things about legal process that are unduly difficult, which Cong should reconsider
· it’s politically very charged, for political leaders in county/state to say they want to get out of coverage – political heat of press saying that governor X wants out of coverage
3. one suggestion: DoJ should take more of the initiative to identify jurisdictions that appropriately ought to be out of coverage today – shift burden of inertia, put onus on DoJ
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I. Remedial Possibilities for Defective Elections
A. policy notes, background
1. cts hate election dispute cases – basically outcome-determinative, bad context in which those who lose in the election almost inevitably will view cts as partisan political actors
a) goes back to worries re political thicket

b) also creates bad incentives for political actors – if you can wait until after the election to dispute various issues, you can see how election goes and then go to ct to try to have elections undermined
2. cts are therefore more receptive to pre-election challenges
a) the kind of thing that has happened more frequently since 2000 – more lawsuits brought in advance of elections to resolve disputed issues
3. issues of timing – if you wait until eve of election to bring challenge, cts have lots of discretion to make public policy judgments about whether disrupting election in advance, postponing an election, changing a practice, is justified, even if practice is found to be illegal
B. ct’s power to order a new election – Bell v. Southwell (5th Cir 1967) (p.1038)
1. GA election conducted under procedures involving racial discrim – gross, state-imposed, and forcibly state-enforced
a) holding: both black and white votes were affected; it was within the power of the fed cts to order a new trial

b) πs didn’t ask for an ends-oriented recount; recount was clearly necessary
2. three theoretical bases for invalidating an election, ordering a new one (Kenneth Starr)

a) invalidation as retribution for outrageousness

b) for purpose of ensuring electoral purity

c) when unconst’l actions were outcome-determinative

3. invalidation of elections is a rare remedy – cts reluctant to disrupt the political process

a) most cases of setting aside of elections involve claims of racial discrim

C. enjoining an upcoming election – Chisom v. Roemer (5th Cir 1988) (p.1046)

1. vacated preliminary injunction against election of a justice of the Louisiana SC, ordered that election to be conducted as normal, in compliance with election laws of Louisiana
a) black voters had filed complaint, alleging violation of amended §2

2. having met other prongs of preliminary inj test, question was whether public interest required that the election be enjoined – held that no, injunction would be against public interest
a) fed cts do have power to enjoin state elections, but this is not to be lightly engaged in – Reynolds v. Sims as authority for cts staying their hands (must consider timing, avoid causing embarrassing or unreasonable demands on a state in complying with ct decree)
b) here, enjoining election at this late stage in the game (timing issue) would have too many negative consequences to Louisiana’s judicial system

· staying any judicial election casts a cloud over the affected ct – procedural questions of how to measure term length; substantive questions of how this would affect the elected judge’s reputation

3. fed ct must allow state/local authorities an adequate oppty to correct the deficiencies

a) here, LA legislature has signaled no reluctance to address the race discrim issue

D. adjusting vote totals
1. wide range in terms of state practices regarding stds for deciding what counts as a valid ballot

a) to get equal treatment of ballots, can have detailed substantive rules about what counts or doesn’t count or procedural rules that ensure uniform treatment (e.g., placing all disputed ballots before single arbiter)
b) more often, election contests involve attempts to get votes thrown out, not included
2. In re the Matter of the Protest of Election Returns (FL Ct App 1998) (p.1058)
a) Miami mayoral election – massive fraud with absentee ballots
b) holding: invalidated all absentee ballots

c) interesting question of appropriate remedy
· trial ct: can’t tell who won the election, since we can’t separate out fraudulent from valid absentee ballots, so remedy should be to order new election
· app ct: no, proper remedy is to throw out all absentee ballots, decide case on basis of machine votes (where there was no issue of fraud)
d) part of justification: absentee voting is a privilege, not a rt – less central to the rt to vote

3. Palm Beach County in 2000 (p.1066)
a) possibility that the confusing ballot might have affected outcome of election seems fairly well-established – what sort of remedies might be available?

b) theory question: is there anything different about reallocating votes among candidates on the basis of statistical estimates (debates over how to do Census reapportionments), as opposed to simply invalidating votes?

E. ct’s power to permanently enjoin a particular election practice (p.1068)

1. remedies that focus not on results of a particular election, but on more systemic change
a) general equitable principles that govern such cases
· having found a statutory/const violation, cts are to order relief that remedies the violation as completely as possible

· cts must also give states a fair oppty to propose a remedy before imposing one of ct’s devising

2. in wake of Bush v. Gore, likely to have more fed caselaw on the nitty-gritty of balloting itself

a) one possible source of such litigation: §2 of VRA, which forbids use of any voting practice that makes it more difficult for minority voters to participate, etc.

b) cases where VRA has been applied to voting technology

· Allen v. State Bd of Elections (US 1969) – VA must seek preclearance of changes in way illiterate voters can cast write-in votes – interesting in light of studies following 2000 election showing greater rates of ballot spoilage among minority voters

· Roberts v. Wagner (E.D. Mo. 1987) – min candidate who lost in close election challenged punch card system used in St. Louis (city with large black pop)
(a) DCt: system violated §2 – min voters were less educated on average, which could account for higher spoilage rates; found no persuasive reason for city’s election practices

(b) 8th Cir: reversed; candidate lacked standing, since he wasn’t claiming infringement of his own rt to vote on basis of race

(i) holding: unsuccessful candidate doesn’t have standing in VRA

3. damages
4. long series of cases where πs who were illegally prevented from voting in state elections were found to have suffered compensable injury

a) note: many of the White Primary cases were brought as damages actions – SC holding that private damage may be caused by political action, may be recovered at law
5. Wayne v. Venable (8th Cir 1919) (p.1075)
a) action for damages lies by a qualified elector for the wrongful deprivation of his rt to vote for a Congressman at a general state election

· this rt to vote is so valuable, damages are presumed, w/o evidence of actual loss of money, property, etc.

· amount of damages is a question peculiarly appropriate for jury determination since each juror has personal knowledge of the value of the rt to vote

b) found deprivation of rt to vote in discriminatory practices in letting voters into the polling place, keeping blacks out until after the polls had closed

· so voters deprived of right to vote can bring damages action

II. Bush v. Gore
A. unique legal issues presented in presidential elections (p.242)
1. role of the Electoral College in general

a) historical accident – FFs expected that Cong would end up selecting president most of the time

b) currently, most states assign all electoral votes to winner of the state

c) except for 1888 (Cleveland over Harrison) and 2000, candidate winning the electoral vote had also won the popular vote

2. role of Art. II, §1 of Const, which empowers state legislatures to “direct the manner” or choosing presidential electors – raises two questions:
a) when state legislatures enact presidential-elector Σs, are they freed from any state constitutional limitations?
b) when state cts interpret presidential-elector Σs laws, must they treat those Σs differently from other state legislation (i.e., must cts adhere more closely to the text)?
3. the Electoral Count Act of 1887 – passed in an effort to create a mechanism for resolving disputed presidential elections

a) provides that state law procedures in place prior to election are binding on Cong if they produce definitive result at least 6 days prior to day that electors are scheduled to meet
b) provides mechanism for resolving disputes over whether to accept votes of electors

· if only one return has been submitted, that is accepted unless both houses reject b/c of irregularities (3 USC §5)
· if multiple returns, Cong is to accept the return that conforms to state determination; if houses disagree, then whichever is certified by executive of the state will be counted

B. Bush v. Gore (US 2000) (p.281) – the fed interest decisively asserted
1. FL SC ordered addition of newly identified ballots in Miami-Dade and Palm Beach, and manual recount in all counties where under-votes hadn’t been subject to manual tabulation
a) questions presented

· whether FL SC established new stds for resolving presidential election contests, thereby violating Art. II, §1

· whether FL SC failed to comply with 3 USC §5

· whether stdless manual recount violated EPC and DPC

2. holding: obvious that recount cannot be conducted in compliance with req’ts of EPC and DPC without substantial additional work – would require statewide stds, practicable procedures implementation, judicial review of disputes

a) citizen has no fed const rt to vote for Presidential electors unless/until state chooses statewide election as means to use power to appoint electors

b) once granted rt to vote on equal terms, state may not, by later arbitrary and disparate treatment, value one voter over another

c) FL recount mechanisms implemented do not satisfy minimum req’t for non-arbitrary treatment of voters necessary to secure fundamental rt – rules here lead to unequal evaluation of ballots

d) seven Justices agree that there is const’l violation, but disagree on remedy
3. Rehnquist concurrence (with Scalia and Thomas) – presidential elections are different

a) 3 USC §5 informs application of Art. II, §1, and assures finality of state’s determination if made pursuant to state law in effect before election

b) FL SC’s interp of “legal vote” was unreasonable

c) clear legislative intent to bring FL into “safe harbor” provided by 3 USC §5

d) remedy is inconsistent with these concerns

4. Stevens dissent (with Ginsberg and Breyer) – no substantial federal question

a) 3 USC §5 didn’t impose any affirmative duties upon states that their govt’al branches could violate

b) ct had never reviewed state’s determination whether vote had been legally cast

c) if manual recount raises EPC concerns, so do all nonstandard election decisions that impact accuracy

d) misapplication of 3 USC §5, disenfranchises a large group of voters

e) FL SC didn’t make substantive changes to FL electoral law

f) implication that state judiciary is biased is unwarranted

5. Souter dissent (with Breyer) – should not have reviewed

a) EPC claim is the only recognizable challenge, but no reason to assume that FL couldn’t comply with uniform standard recount
6. Ginsberg dissent (with Stevens)

a) shouldn’t review FL’s interp of state law; Art. II doesn’t require the scrutiny undertaken by the ct

b) no EPC claim here; and even if there were, FL should have been allowed to proceed to try to meet Dec. 12 deadline (under 3 USC §5), which isn’t even a real deadline

7. Breyer dissent – it was wrong for SC to take this case

a) no evidence regarding EPC’s failure to include overvotes in manual recount, or fact that all ballots were recounted in some but not all counties – and lack of std could have been resolved

b) no justification for majority’s remedy, nor are there any really good fed questions

· although presidential selection is of fundamental national importance, this is a political, not a legal question

C. application of rt to vote and EPC in Bush v. Gore
1. following from Harper/Reynolds, once state legislators choose popular election for selection, have to comply with EPC in implementation

2. basic principles of fairness carried the day – application to context of voting

3. critics contend that SC looked at manual recounts in isolation from other bad factors

4. potentially different concerns with technological issues and human bias

a) tons of disparities b/t FL counties with optical scan and punch-card machines

b) note: Posner found correlation b/t blacks and overvoting

c) this case might compel greater uniformity in voting technology

D. substantive due process note

1. Bush v. Gore concludes that Const requires substantive specificity as to what counts as an actual vote, at least w/manual recount

2. “intent of voter” is too imprecise

E. note on the frontiers of election-dispute litigation in the wake of Bush v. Gore (Supp. p.233)
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